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FOIt COURT USE DNL Y 
ISOLO PARA usa DE LA CORTE) 

NOTiCe TO OEFENDANT: GRANDE B)'.HIlI DE LOS SUENOS S. DE 
(AVISO AL rJEMANrJArJO): R. L. DE C. V., PAUJ .. JENNINGS, 

JOSEPH FRYZER; i>;..A I'>~ E5 I ~?D , f'rtc.-/IA>/ve., 

YOU ARE BEING SUED BY PLAINTIFF: GARY M. WAGNER 
(LO ftsrA DEMANDANDO EL DEMANDANTE): 

NOV 1 5 20m 

IJoanA.Clarke. executive Officerl'aitlt 
A. WILLIAMS..-, . 

~run:" 

NOTICEI You !'Ia.va been sued, The court may deeldB agair'lSt you without your beIng heard unless you respond wjthln 30 days. Read the inforrneUon 
below. .. 

have 30 DAYS afttn thIs summons papers are served on you to file a written rQ$ponse at thiS court and havo a copy 
thee I r oall will , Your wraton response must be in propl!Ir legal fonn If you want the court to hear your 

e>:\n . You can find these court fortns iJ:nd mom Information at the California COurts 
n~"~;::f~~~'~r~~:~'~~~~r#~.2~, I library, or the courthouse nearest you. If you cannot pay the filing feo. 
i, . you may 10'"' the caso by defaul~ and your wage •• money. and Pnll,ertvl 

.",orn"v. ellglble for freD legal SSMCGS from a nonprofit loga\ services: program. You C3n looate 

i
~~~~~~~~~~~~~iwa~nt to call an attorney right away, If you do not know an attomey, you may want to ca.1I an attorney 

alta (www .... whalpcalik>mla.org).lhoO.llfor~I.Court.Onlin.Self-llalp.Conler 
<_:,,"_,_c,~urt or county bar aS$oell'l.tJon. NOTE: The court has Q statutory lion for·walvod feElS and 

or more In a civil 001>9. The court's lisn must be paid bafore the court will dismiss the cas.e. 
dri jO (1les, IfJ eorth pUtJrle decidf' en su contm sin i)SCUCflBf Sri v!)rslon, Lgn II) Informaci6n S' 

1~~~~~~~~~~~~§:~~!~'~1~~' OSiI. 01l0"i6n y popel •• 'ega' •• pare pre.enlor un. ""pua.la por eselilo on esl. "nollamad. te/.f6niCil no 10 protogen. SU rospu~"(1J por •• ofifo tI~n. qua •• Ier 
Es po.sIbls qua hays un fOmllJ/8fio qUI) USiBd pueda tJ$9r pilra su respuests. 
~I Centro de Ayud. del •• Cotto. d. Coliloml. (www.suc<>rte.oo.gov). on I. 

""",a. S' no (JI18de ".gar I. GuO!. d. presMtacldiJ. pld • ., SIIeral""'o del. cDrta 
su (8sjWesta 8 fismpo, pUSd9 parder QI C(}SO por fnoumplimfrmlo y 18 corte Ie 

~~1::ili~~]r£~~~E:~~rF.r.i~~~conDC9 8 un abogsdo. puede lIamer s un SBlVicio de pam obUmer 4ervJofos legales gmtuflos de un 
en el sIVa wsb de Csfifomls LaglJJ Services, 

(J ponMndos9 an contsafo con Is corfu 0 1)/ 
BxentO$ pcr ImponBf un gnwsmen sabre 

BJbitttJje en un CEJSD de de~cho eMI. T1ene q~~ 

Superior Court of the State of Califor.nia 
County of Los Angeles - liIest Distl'ict 
1725 Main Street 

~354 

Santa Monica, CA 90401 
The name •• ddress and telephona numbar of plaintiffs attorney. or plaintiff withOut an attorney. is: 
(EI nombra, I. dire,,'ci6n y.1 nOmero d. telMono del abogado dol dem9rldanfe. 0 dol demandanl. que no liane ·.bog.do, os): 
L~urie J. Howal'd [State Bar No. 111960J a5a-720~8306 
Bankhead & Ho>la.t:d LL), 
4730 Rancho Del Mal' Tl'ail () 
San Diego, ell 92130~5210' \ ,1-\\ /!"" I 

~~~~ NOV 15 2010 Secretari:-:o _>-.<.LVV..l<.....;.,!..:I."\c-lI-\o\.wIil,,-,' ,'-...... -----
(FOr proof of .elVioa of this summons. (/se . ervioe of Summons (form POS·010).) 
(Pare proebe do eniroga de est~ cltati6n use.1 (ormulario Proof of Servic" of Summons. (POS.010)) . 
.-________ . .., NOIT~9f TO THE PERSON SERVED: You are served 

[SEAl) 1. as an Individual oefendant. 
2. D as the person sued under the fictitious name of (speci;';;; 

3. D on behalf of (specify); 

under: 0 CCP416.10 (corporaUon) Cl COP 416.60 (minor) o CCP 416.70 (cooselVet •• ) o CCP 416.20 (deftmct corporatlon) o OCP 416.40 (assodatlon or partnership) o CCP 416.90 (authorized person) 

rOIm Adop!&d101' ~!!ory U~e 
Al~!111 C;~ of l:!!lltumIn 
SUM.100 IRe.v, Jult1. ~ 

o other (specifY!: 
4. ctJ by person.1 delivery on (dsle): 

SUMMONS So~S" /fPJus 

I'lIge1011 
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CIll1·011 
l-~nORNe.y OR rARTY WJTHOUT AtTO~N!:.Y (N4n1e, stalfJ'8flf Ifllm/Xlt, lind sddr~'$$): -. FOR C.OURT US! QNI. Y 

Laurie J. Howard [State Bar No. 111960] 
Bankhead & Howard LLP CONf<O, ...... vLtD COpy' 4730 Rancho Del Mar TraH 
San Diego, CA 92130-5210 . OF OlUGINALl'lLED . 

rE"""",,''''.: ,~. f''' """v F",,"O.: 858-720-8302 
lAJ/llpies SllpcriorCourt 

ATTO""'V.OR ."MO>· l'lai n'; M. "" "~n NOV 1 5 2010 
SUPERIOR COURT OF OAUFO~NIA, coUIITY O~ LOS ANGELES - WEST DISTRICT 

John A. Clarke, ~xeclrtlve OillccrlClt ~ .TREeTNlo ..... 172S Main Stt.eet 
t.Wllt~ ADDReSS: . A. WILLJAM~, C!TYANDi1PCOO~Santa Monical CA 90401 By 

'AANOllWIM~Santa Monica D~tl' 
CASE NAME: WAGNER V. GRANDE BAHIA, at al. 

CIVIl. CASE COVER SHEJ:rT 
IJD Unlimited 0 Limited 

Complex Ca.e OoslgnaUon 
o Counter 0 Joindor 

OA$'NUM"~(.11l}354 
(Amounl (Amounl 
deman~.~ )) ~~manded i~ sst 

Flle<:i with first appearance by defendant JUDO~ JDtiN L. SEGAL 
exceeds 25 000 25 000 or es (Cal. RUles Of Court, rule 3.102) DEPT; 

Items 1·6 beloW must be comDlaled (seelnslwotions on DaGe 21. 
1. Check one box below for the case type that be.! descJibes Ihls case: 

Auto Tort Conlract Provisionally Complex Civil LltlgaUon 
o Auto (22) DO Breach of contracttwarranly (OS) (Cal. Rule. of Court, rulos 3.400-3.403) 

o Uninsured Illo\orlst (4S) o Rule 3.740 coll.ctlons (09) o AntllIu.vr"'dO regul.tion (03) . 
Other PUPDIWO (P ..... nallnjuryIPrOp'rty o Olhar coli. cHona (09) o Con.truct10n defect (10) 
oamagO/Wr.ngfui De.th) Tort B,nsurance coverag~ (18) o M.ss ton (40) o I\$bosiO. (04) Other conlract (37) o Securille. litigation (26) 
.D Producl Jlablnly (24) Re.1 property o Envlronmentel!foxio lort (30) o Medical malpractl"" (45)· o Eminont dolnolivlnver.e o Insuranco covere-gl!J claims ariSing frOM the 
o Other PIIPOJWO (23) condemnation (14) above listed provisionally complex. case 

Non'PIIPOIWD (Other) Tort o Wrongfulavletlon (33) typo. (41) 

o euslnes. Iortlunf.lr D~.lne •• pmclloo (07) o Olhar re.1 property (.6) Enforcemont of Judgmant 
o Civil r~hts (OS) unlawful Detalnor o Enfo,¢amant of Judgment (20) 

o Der.mation (13) o Ccmrrierci.1 (31) . MIs.callar\QQUB CivIl ComplaInt 

o Fraud (16) o Rtl9ldanlial (32) o RICO (27) 

o Intell'ctual property (19) o Drugs (3S) o Olhor complaint (not sp8c1fied .bov.) (42) 

o Profe .. lon.1 negligonoo (25) JUdicial Rovll)w Mlscellanoous Civil Petition 

o other non"PUPDJWD tort (35) o As •• t forto~ure (05) o PartnerShip and cO!pOrato gov.rnM"" (21) 

Employment o PolIUon ro: arbitration award (11) o Other poUtlon (nef speclflod ,bove) (43) 

o Wrongful termlnalion (3G) o Writ of mand.te (02) 

o Oth~r Of)1ployment (15) o Oilier Judicial "",low (39) 

2. Thi$ case 0 is CiO Is not complex under rule 3.400 oflhe Califorma Rules of Court. lithe case i$ complex, mark the 
facto,s requiring exceptional judicial managemenl: 
a. 0 Large number of separately represenled parties d. 0 Large number of wilnesse' 
b. 0 Extensive molion practice raising difflcull or novel e. 0 Coordination with related aellons pending inone or more courts 

Issue51hat will be tlme.f;Onsumlng to resolve In other courrties, state., or counlries, or in a federal court 
c. 0 SUbstantial amount of documentary evidence f. 0 Subslantial postJudgment Judiclal,upervislon 

3. RemedIes sought (check all that apply): a. CiO monetary b. 00 nonmonetary; declaratory or Injunctive relief c. 00 punilive 

4. Number of causes of .¢tion (spaoifY): E i gh t 
0. ThiS case 0 is 00 Is not a class action suit. 
6. lIther. are any known related cases. flie.and selVe a notice of related case. (yov may us 
Date: November 12, 2010 
Laurie J, Howard [st~e Bar No, 11196Q1 

(TYPEORP (MAE) 
NOTice 

• PlalnUff musl m. thl. c<ver Sheel with the first paper flied in the action or proce.dlng (except small claims cas._ or ca.a. filed 
under the Probale Code. Family .code. or Welfare .nd Institutions Code). (Cal. Rules of Court, rule 3.220.) Failure to file may result 
in sa(Jctions. . . 

• File this coVer sheet In addition to any coyer $heel required by local court. rule. . 
• If this case Is complex under rule 3.400 "I seq. of the Califomia Rules of Court, you musl serVe" copy ofthls cov.rshoet on all 

other parties 10 the action or proceeding. ..' U I I 
• Unless Ihls is " collections case under rule 3.740 or a complex case, thiS cover sheet Will be used for statts ca purposes ~.n Y; 01. 

F«m Mopl(ld for :'W'!dat«)' LI$'II 
JtldIcI~ CO\Jl'I(fl 01 CilrJfomllll 
CM-Q1C [Re,{,July 1.~71 
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SH¢FtTnn.E\ 

WA~N~Rt ET ~L. V. G~WDE BAHIA, ET AL. 
CASE NUMEnm 

SC11j)~r-
CIVIL CASE COVER SHEET ADDENDUM AND STATEMENT OF lOCATION 

CERTIFICATE OF GROUNDS FOR ASSIGNMENTTO COURTHOUSE LOCATION 

Thl~ form 1$ requlreel pursuant to LASe Local Rille 2.0 In all new civil caso filings In the Los Angeles Superior Court_ 
Item I. Check the types of hearing and flilin the estimated length of hearing expected for this case: 

JURY TRIAq 0 YES CLASS ACTION? DYES !.IMITED CASE? DYES TIMEESTIMATEO FOR TRIAl, 10 0 HQURS/1i1! pAYS 
Item II. Select the correct district and courthouse location (4 steps -If you checked "limited Case', skip to Item III, Pg. 4): 
Step 1: After first completing the Civil Case Cover Sheet Form, find the main civil case cover shee! hemding for your case in 
the left margin below, and, to the right in Column A, the Civil Case Cover Sheet oase type you seleoted. 
Step 2: Check QM Superior Court type of motion In Column B below which best desoribes the nature of this case. 
Step 3: In Column C, circle the reason for the court location cholae that applies to the type of action you have checked. 
For any exception to the court location, see Los Angeles Superior Court Local Rule 2.0. 

Ste 

Applicable Reasons for Choosing CourthOUSe Location (see Column C below) 
1. Class Actions must ba filed In the County CourthOUse! Central DistriCt. 6. Loeatlon of property or permanently garaged vehicle. 
2, May ba flied In CM.lral (Othar col)l'Ity, or no Bodlfy Injury/Property Damage). 1. Location where petitioner resids9. 
3. Location where oau~g of e:et!a" IiIrose. 8, Looatlon wherein de(andanVrer;;;pondent functiol'lS wholly. 
4. LocatiOn where bodily Injury! death or damage oc:eurred. 9. Location where one or more of the: partIes reside, 
5. Location where performance reCiulred of defendant resides. 10. Loeetlon of Labor Cornmj,$loner Office. 

p 4: f'lIIln the informatlon requested on Mae 4 in lIem III' comole!e Item IV. Sian the declaration. 

A 
Civil Ca •• Co.vor Shoot 

Catogory No. 

Aulo (22) 

Uninsured Motorist (4$) 

Ast •• los (04) 

ProdUct Liability (24) 

Medical MalpracllOll (45) 

Othor 
Porsonallnlury 

proporty Damago 
Wrongful Dealh 

(23) 

BUSiness Tort (07) 

Civil Rights (OS) 

Defamotion (13) 

fraud (16) 

W\CIV 109 (Rev. 01107) 

LASC Approved 03<14 

B 
Typo of AcUon 

(Chock only ono) 

0 A7100 Motor Vehlcl •• Pe"onallnjury/Prop.rty DomagelWrongfUI De.lh 

0 A7110 Po",onallnjurylProperty DarnagolWrongfui Oeath - Unlnsurad Motorist 

0 AG070 Asbeotos Property Damago 

0 A7221 Asbestos. pe"onallnJuryM'rongful De.1h 

0 A7260 Product Llablllly (not a.be.loo Or loxlclenvironmenlel) 

0 A7210 MedIcal Malpractice. Physiclahs & surgeons 

0 A7240 Other Professional Health Ca.r'i\ MalpractICe 

o A725Q Promls •• LI.tllity (e.9 .. slip and foil) 

o A7230 Inlentlonal Bodily InlurylPioperty D.maseJWrongful Doalh (o.g ... 
~ssault, vandalism, eto.) 

o A7270 IntenlIOnallnflictl.on of Emallon.1 Distress . 

0 A7220 Other ParsonallnJ!,lryJPropgrty DarnageM'rongful DMth 

0 M02a other commerCi~U8ualne$$ Tort (not frautflQreaoh of contract) 

o A6005 Civil RightsiOloerlminaUon 

o M010 DefamaHon (slanderllibel) 

o M013 FraUd (no contract) 

CIVIl. CASE COVER SHEET ADDENDUM 
AND STATEMENT OF l.OCATION 

C 
Appllcabliit RGaSOM • 

So. Stop 3 Abov. 

1.,2.,4, 

1.,2.,4. 

2. 

2. 

1 .• 2.\ 3., 4" 6. 

1.,2.,4. 

1,.2 .. 4, 

1.,2.,4. 

1" 2.\ 4, 

1 .• 2" 3. 
1.,2'1 4, 

1" 2 .• 3. 

1 .. 2 .• 3. 

i .• 2,,3. 

1., ~., 3. 

\.ASC, rule 2.0 . 
Page 1 of4 
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I SHQRT TITLE: 

IIJ'AGNE'R, EiT 1\.t" V. GRONOE SAMIA, E:T IlL. 
l CASE NIJ/'..!eEh. 

H c· A 0 
Civil C;:U';s Cover 

0 
ShUt GI'IWgory No, 

Pr.I" .. IOMI 
Negligsnce 

(~5) 

Olhor (35) 

Wrongful T etn'1inatlon 
(36) 

Olher Employmenl 
(15) 

Broach of ConlracU 
Wsrranly 

(Oil) 
(not insurance) 

Co.Uec:tlons 
(09) 

Insurance Coverage 
(18) 

QIM' Conlract 
(37) 

Eminent 
Domalnllnverse 

Condemnation (14) 

Wrongful ovlotlon 
(33) 

Other Real Property. 
(26) 

UnlaWful Oolalne,· 
CommeroJOi (31) 

Unlawful Delalner. 
Re,ldM\lal (32) 

Unlawful Detalner-
Drug. (3S) 

A<:sel Fortsllur. (05) 

Petition CO ArbitraUon 
(11) 

I.ACIV 109 (fl.v. 01107) 

LASe Approved 03·04 

B 
TYPIJ of AcUon 

(Oheok only on.) 

0 Ae017 Legal MOlp,acll<:e 

0 A6050 Olhe, P(o!e.'Ionni Molpreutloo (nol medica! or legol) 

0 A602. Other Non·Pe",onai Injul)'lPropsrty Dam.ge tort 

D A6037 Wronglul TOrmln.llon 

0 A6024 oth., Employmonl Complainl Case 
0 A6109 Labor Commissioner Appeals 

0 A6004 Breach Of RentallLeasf) Contract (not Unlawful Detainer or wrongrul evlc1ion) 

0 AeOOS Contr~ctlWarranty Breach --Sa tlet F'lalrUiff (no fraud/nttQligence) 

0 Ae019 Negligenl Breach 01 ConlracUW.rr.nly (no fraud) 

0 A6026 Other Breach of Contra.ct.lVlfarranty (not fmud or negligence) 

D MOO2 Colloutlons O".-Soll., Plalnllff 

0 A6012 Other Prornls50ry Note/Conections Case 

0 A6Q1S Insuranco Covs,rage (not complex) 

ill A6OD9 Contractual Fraud 

0 AeQ31 TortiQuS Interference 

0 AGO.7 OU'lIU Conlmet Disputa(not braachlin$uraneeJfraud/negligencEJ) 

0 A7~OO Eminent Oomain/Condemnatlon Number of parcels __ 

0 A6023 Wrongful Evlclion Oase 

0 A601S MortgBge F.ofoolosure 

0 MOJ2 

0 A6060 

0 AG021 

0 AS020 

0 AS022 

[J M10e 

0 Ae11S 

Qul.ITllle 

Other R.eal Property (rlQt eminent domeln, la~dlord/t~nan.t, forlilclosure) 

unlawful Dctainer~Cornme,cial (not drug$. Drwrong·ful eVlcllon) 

Unlawful DelalneM~.B5Idenl/tll (not drugs or wrongful eviction) 

UnlaWful Detalner-orugs 

Asset ~orfalture. G.."\$9 

P.tition 10 CompeVConflrmN.cale ArbltraUon 

CIVIL CASE COVER SHEET ADDENDUM 
AND STATEMENT OF LOCATION 

PAGE 04/25 

J 
C 

AppllcnblD ~eaSlon& 
..seG Step 3 Above 

1.,2 .• 3, 

1.,2.,3, 

2.,3. 

1., 2" ~. 

1 .. 2.,3. 

10. 

2" 5. 

2" 5, 

1.,2,,5. 

1.,2.,5. 

2,.5" O. 

2" 5. 

1 .• 2,,5'18, 

1,,2.,3 .. @) 
1.,2.,3 .• $. 

1..2.,3 .. a 

2, 

2.,6. 

2 .. 6. 

2., a. 
2.,6. 

2.,6. 

2.,6. 

2., S, 

2.,6. 

2., e . . 

LAse, rule 2.0 

P"9G 2 of 4 
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WAGNER. 51J:' 1\L. V. 

/>. 
Civjl CAn COVQr Shoat 

CatoijDry No. 

Wril of Mandalo . 

(02) 

Other JudIcial Revi~w 
(39) 

AnUtriJst/Trade 
RogulatiOn (03) 

Con,truotlon Defect (10) 

Claims Involving Mass 
Tort (40) 

Securities Liligalion (26) 

ioxle Tort 
envlronment.i 1301 

IMurance C(lvarage 
ClaitM from Complex 

Case (41) 

Enforcement 
of Judgment 

(20) 

RICO (27) 

Other ComplaInts 
(Nol Spectned (illove) 

(42) 

Partl'lership CortJ0ration 
Govern.n",(21) 

other petitions 
(Not SpeeiRod Above) 

(43) 

LACIV 109 (ReV, 01107) 

LASC Approved 03-04 

13104734714 

GRANDE' :6AHlh/ ET Au. 
I CASE NVMBI!.R 

B 
l)'poof A.ijQn 

(Chaok only OrlO) 

o A6151 Writ· AdminIstrative Mandamus 

o A6152 Wril. Mandamus on Llmlled coun c •• e M'H~r 
o A6153 wrft. Olher ~imlled Court Cas. Review 

o A6150 OtMr Writ fJur;llclal Review 

o AGOOJ AnUlrustfTrade Regulation 

o MOO7 Construction defect 

o MOOa Claims 'nYoMng Mass Tort 

o A6035 Securllles Litigation Caso 

o M036 Toxic TofttEnvlrOl'imental 

o A6014 Insurance Coverage/Su'orogaUor'l (complex ease only) 

o AS141 SIster Stele Jud'gment 

o AS160 Abstract of Judgment 

o AS107 Confes$lon of Judgment (non-domestic relations) 

o A6140 AdmInistrative Agency Awa~d (not unpaid taxes) 

o A6114 PetttloniCertmoala for Enlry of Judgment on Unpaid Tax 

o A6112 Other EnforeElment of Judgment Case 

o M033 Racket.ering (RICO) C.se 

o A60S0 D¢elarotory Relief only 

o AG040 ,InjUnctive Relief Only (not dOr'rlGstic/harassment) 

o A6011 QUler Commercial Complarnt Csse (non-{ortlnon-e.omplax) 

o A6000 other Chili Complaint (non-torVnon.complox) 

o A6113 PartMrShrp Qn~ CQrporate Governance Case 

o AG121 Civil Harassment 

o M123 Workplace Harassment 

o A6124 ElderJDependent Adult Abuse CasB 

o M190 ElocUon CorltO.1 

o A6110 Patltlon for Change of Name 

o A6170 Petition for Relief from Lat~ C!aim Law 

o A6100 Oloor CMI POlltion 

CIVIL CASE COVER SHEET ADDEIIIDUM 
AND STATEMENT OF LOCATION 

PAGE OS/25 

C; 
Auplleo~l. R •••• n. -

SOD Stvp 3 Ab!)V& 

:2., 8. 

2. 

2. 

2" 8. 

1.,2" a. 

1" 2" 3, 

1.,2.,8. 

1,,2., S. 

1 .. 2" 3., S, 

1" 2" 5" 6, 

2.,9, 

2" 8. 

2.,9. 

2.,8, 

2.,6. 

2.,8,,9. 

1" 2., 8. 

1 .. 2., S. 

~ .. 6, 

1.,2.,8, 

1 .. 2., 6. 

2" B. 

2 .. 3 .. 9, 

2 .. 3 .. 9. 

2" 3" 9. 

2. 

2 .• 7. 

2 .. 3 .. 4 .. 6, 
2.,9, 

LAse, ",Ie 2.0 

page 3 Qf4 

I 
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SHOATTlfL!:i:! 
~IAGNER, ET II.L. v, GRANOE BAAth, 13T AL. 

Item III. Statement of Location: Enler Ih" "ddress of the accld~nt, party's residence or place of bu~iness, performance, or 
other Girvumstanea Indicated In Item II., Step 3 on Psg" 1, as the properraason forfliing In the oollrt location you selected. 

RIlASON: CHeCK THE NUMseR UNDER COLUMN C AnORESS: 

WHICH APPLIES IN tHIS CASE 
a~eS9 Wilshire Boulevard, Suite 600 

01. fll2. fll3. 04, 06. 06, 07. 08, 09. 010. 

GIIY; aTATE: ZJPCOOE: 

t..os lmg$lGS ell. ~OO25 

lIem IV. Declaration of Assignment; I declare under penalty of pe~ury under Hie laws of the State of California that the foregoing I. 

tNe and correct and that the above·antilled matter Is properly filed for assignment to the Santa Ho"ica courthouse in the 
w •• t District of the Los Angetes SUperior Court (Code Clv, Proc" § 392 at seq" and LASC Local Rule 2.0, 

subds. (b), (c) and (d)). 

Dated; ),),/12/10 

PLEASE HAVE THE FOLLOWING ITEMS COMPLErED AND READY TO BE FILED IN ORDER TO 
. PROPERLY COMMENCE YOUR NEW COURr CASE: 

1. Original Complaint or Pelition. 

2, If filing a Complaint, a completed Summons form for issuance by the' Clerk. 

3. Civil Case Cover Sheet form CM-010. 

4, Complete Addendum to Civil Case Cover Sheet form LACIV 109 (Rev. 01/07), LASC Approved 03:04. 

6. Payment In full of the filing fee, unleSS fees have been waived. 

6. Signed order appointing the Guardian ad Litem, JCform FL-935, if the plaintif:f or petitioner is a minor 
under 18 years of age, or if required by Court. . 

7. Additional copies of doouments to be conformed by the Clerk. Copies ofthe COVer sheet and this addendum 
must be served along with the summons and complaint, or other inillaling pleading In the case. 

LACIV 109 (Rev. 01/07) 

LASe Approved 03·04 

CIVIL. CASE COVER SHEET ADDENDUM 
AND STATEMENT OF LOCATION 

LASC, NI~ 2.0 
. Pags4of4 
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SC110354 
CASENO. __ ~ ________________ ___ 

NOTICE OF CASE ASSIGNMENT TQ1ND[lIIDlIAL CALENDAR COCffir 

TO PLAINTIFFS AND rLAINTIFFs' ATl'ORNEVS OF RECORD or PLAINTIFFS 
IN PRO PER: 

IT IS HEREBY ORDERED AND YOU ARE HEREBY NOTlFlED that this action shall 
be assigned to a Judge for all purposes, including trial, as follows: 

JOHN L. SEGAL Depnrtment: -'O ........... -~_~ 
Santa Monica Courthouse 
1725 Main Street 
Santa Monica, CA 9040 I 

o Judge Richard A. Stone 
Beverly Hills Courthouse 
Department WE-X 
9355 Burton Way 
Beverly Hills, CA 90210 -

IT IS FURTHER ORDERED THAT PLAINTIFF OR COUNSEL FOR PLAIN11FF 
SHALL GIVE NOTICE OF THIS ALL-.PURPOSE CASE ASSIGNMENT by serVing a copy 
of this Notice on all part(es to this action at the time the Summons and Complaint are se!.'Ved, or, if 
not a serv~d party, then when such party (including any cross-defendant" or complainant-in­
intervention) appears in the action. 

CASE MANAGEMENT REVIEW AND CONFERENCE: Upon the filing of the 
Complaint, a Case Management Review and Conference will be calendared for hearing in the Court 
to which the <:ase is assigned. The hearing date will be stamped upon the face of the Complaint. 

. Plaintiff shall give notice of the Case Management Review and Conference to all named parties in 
conjunction with service of the Summons and Complaint and include a!ly later appearing party such 
as a cross-defendant or complainant-in-intervention served within this time period. Proof of service 
must be brought to the hearing if not previously filed. Failure to timely file proof of service of 
S_ons and Coroplaint within 60 days after filing the Complaint (CRC 3.110) may result in an 
Order to Show Cause re sanctions being issued. (CRe 3.110(t).) 

If a case is assigned to Department X, located in the Beverly Hills Courthouse. all 
documents, ple~dings, motions, and papers filed subsequent to the original Complaint shall be filed 
directly in the courtroom stamped upon the Compl~int. 

el_ 
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TIME STANDARDS: Cases will be subject to processing under the following time 
standards: 

. COMPLAINTS: All Complaints shall be served on all named defendants and proof of 
service filed within 60 days after the filing of the Complaint. The Court may set an asc re failure 
to file proof of service of Summons and Complaint ifnot timely filed. (CRC 3.IIO(b).) 

CROSS·COMPLAINTS: No Cross-Complaint may be filed by any party after its answer 
is filed without fi~t obtaining leave of court. Cross-Complaints shall be served and proof of service 
filed within 30 days of the filing datc;unless a party hM appeared in the action. (CRC 3.110(0).) 

APPLICABLE RULES: Counsel as . well as self-represented parties are directed to 
familiarize themselves with the Local Rules fOr the County of Los Angeles, particularly Chapter 7 
(Trial Court Delay Reduction), Chapter 8 (Civil Trial Procedure), Chapter 9 (Civil Law and 
Motion). and California Rules of Court relating to civil case management. These Rules apply to all 
general civil cases and shall have priority over all other Local Rules to the extent the others are 
inconsistent. 

CHALLENGE TO ASSIGNED JUDGE: A challenge under Code of Civil Procedure 
Section 170.6 must be made within 15 days after notice of assignment ofthe Judge, orif a party has 
not yet appeared, within 15 days of the fU'St appearance of that party. (Government Code 
Section 68616, subdivision (i); Local Rule 7.5.) . 

PREPARATION AND PROCEDtlRES FOR CASE. MANAGEMENT REVIEW AND 
CONFERENCE: Pursuant to eRC 3.724, no later than 30 calendar days before the date set for the 
Case Management Conference, the parties must meet aud confer, in person or by telephone, to . 
consider each of the issues identified in Rule 3.727 and, in addition, to consider the following: 

(1) 

(2) 

(3) 

(4) 

(5) 

(6) 

(7) 

(8) 

Resolving any discovery disputes and setting a discovery schedule; 

IdentifYing and, jf possible, infonually resolving any anticipated motions; 

Identifying the facts and issues in the case that are uncontested and may be the 
subject of stipulation; 

IdentifYing the faetsaud issues in the CMe that are in dispute; 

Determining whether the iSsues in the CM6 can be narrowed by eliminating any 
claims or defenses by means of a motion or otherwise; 

Detenuirung whether settlementispossibJe; 

IdentifYing the dates on which all parties and their attorneys are available or not 
ava.ilable for trial, including the reasons for unavailability; and 

Other relevant matters. 

. -2-
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Pursuant to CRe 3.725, no later than 15 calendar day~ before the date set for the Case 
. Management Conference Ot Review, each party must file a Case Management Statement and serve 
it on all other parties in the casco In lieu of each party's filing a separate Case Management 
Statement, any two or more parties may file a joint Statement. 

The subjects to be considered at the Case Management Conference shall include the 
following (CRC Rule 3.727): 

(1) 

(2) 

(3) 

(4) 

(5) 

(6) 

(7) 

(8) 

(9) 

(10) 

(11) 

(ll) 

(13) 

Whether there ate any related cases; 

Whether all parties named in the Complaint or Cross-Complaint have been served, 
have appeared, or have been dismissed; 

Whether any additional parties may be added or the pleadings may be amended; 

Whether, ifthe case is a limited civil case, the economic litigation procedures under 
Code of Civil Procedure Section 90 et seq. will apply to it or the party intends to 
bring a motion to exempt the case from these procedures; 

Whether any other matterS (e.g., the bankruptcy ofa party) may affect the Court's 
jurisdiction or processing of the case; 

Whether the parties have stipulated to, or the case should be referred to, judicial 
arbitration in courts having a judicial arbitration program or to any olber form of 

~ alternative dispute resolution (ADR) process and, if so, the date by wbich the judicial 
arbitration or other ADR process must be completed; 

Whether an early settlement conference should be scheduled and, if so, on what date; 

Whether discovery has been completed and, if not, the date by which it will be 
completed; 

What discovery issues are anticipated; 

Whether the case should be bifurcated or a hearing should be set for a motion to 
bifurcate under Code of Civil Procedure Section 598; 

Whether there are any Cross-Complaints that are not ready to be set for trial and, if· 
so, whether they should be severed; 

Whether the case is entitled to any statutory preference and, if so, the statute granting 
the preference; 

Whether a jury trial is demanded and, if so, the identity of each party requesting a 
jury trial;. 

-3-
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(14) If the mal date has not been previously set, the date by whicb the case wlIl be ready 
for trial and tbe available trial dates; 

(15) The estimated length of trial; 

(16) The nature oftbe injuries; 

(17) The amount of damages, including any special or punitive damages; 

(18) Any additional relief sought; 

(19) Whether there are any insurance coverage issues that may affect the resolution of tbe 
case; and 

(20) Any other matters that should be considered by the Court or addressed in its Case' 
Management Order. 

SANCTIONS: The Court bas authority to impose appropriate sanctions for the failure or 
refusal to comply with provisions of the California Rules of Court and Local Rules governing time 
standards and case management conference requirements or deadlines. Such sanctions may be 

, imposed upon counsel, a party, or both, as permitted by rule, statute, or law. 

This is not a complete representation of the applicable Local Rules or CaUfornia Rules of 
Court, and adherence only to the above prOvisions is therefore not a guarantee against the 
imposition o(sanctions under the Trial Court Delay Re,ductlon Rules. Careful reading and 
compliance with the Local Rules and California Rules of Court are absolutely imperative. 

ADMINILM ·1111/09 

GERALD itOENBERG, Supervisiu Judge 
Los Angeles Superior Court, West District 

-4-
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Fl1..ESTAMP 

SUPERIOR COURT OF CALIFORNIA, COUN1Y OF LOS ANGELES 

PLAlNTlFF(S). 

"s. 

DEFENDANT(S). 

CASE NUMBER 

STIPULATION AND ORDER 
Rll 'BINDING ARBITRATION 

StatUS Conference D~te; 
AI a.m. in D~partxnenl 

THE PARTIES SHOULD CONSIDER BINDING ARBITRATION. IlIHDlNG ARBITRATION PROVIDES FINAlITY AND EUMlNAID 
COURT APPEARANCES. THE ARBITRATIOH IS PROVIDED AI HO cOST TO THE PARTIES. IF THIS STIPULATION IS SIGHED AHD 
FIlED DIRECTLY IN THE AIJOVE DEPARTMENT, FJVE COURT DAYS pRIOR TO THE DATE SET FOR THE STATUS CONFERENCE, 
NO APPEARANCE IS REQUIRED AT THE STATUS CONFERENCE. 

The parties and th~ attomeys, hereby stipulate as "follows: 

1. 

~. 

3. 

4. 

5. 

Pl8,intiff 

The matter shall be submitted to binding arbitration and t.he.p~rties waive thei:!" right to ~ Irlal de novo as 
provided in Califomla Code of Civil Procedure, Secoon 114.1.20. 

, a member of The Superior Court Arbitration panel, shall serve _s arbitrator. 

All cross complaints have been filed. 

All fictioo~ and named defendants/cross-defendants who have nol filed an answer are disntissed. 

The court rett>ins jurisdiction over motions to enforce the arbitration award and ot.het posl-arbitration 

motions. 
,2Q...... 

Attomey fot Plaintifff 

Defendant Attorney for Defendant 
ORDER 

It is so ordered' 

DAn~: ________________ _ 
]UDGE __________________________ __ 
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" , (eRe 3.221 Information about Alternative Dispute Resolution) 
For add,IIonal ADR mformaUon and forms visn the Coun ADR web application st www.la~up.riorcourt.org (click on ADR), 

Tho Plaintiff sh~1I serve a ooPV of this Information Package on each defendant along wilh tho <amplalnt (CIVil only). 

Whal10 ADR; 

AIIemaliveDi.puleResolulion(ADR)lslh.\Arrnu$ .. dto ••• crlIl. all tho oth~r options .v.liable lor .ettllng • dl,pute which once had to 
be settled In coun. ADR processes, such as arbitr'atlon, mediation, neutral evaluaUon (NE), and settlement conferen~$ al'$l¢$$ formal 
than a court process anr;i provide opportunities for parties to rt:ach ar'l agMt!MMt usIng a problem~solvrng approach, • 

Ther. are m.ny different kinds of ADR. All of th.m utili •• a "neulral", an impartial person, to decide the case or help the parties re.Ch an 
agreement. 

Medl,llon: 
In mediation, a neutral person called a "mediator" helps the parties Iry to reach a mutually acceptable reSOlution of the dispute. ine 
mediator does not decide the dispute but helps tha parties communicate 50 they can try to settle the dispute themselves, Mediation 
leoilves. control of the outcome with the parties. 

Ca ••• for Which Mediation M.y Be Appropriate 
Mediation may be partloularly useful when parties have a dispute between or among family members, neighbors, or bUSiness 
partners. Mediation is also effective when emOtions are getting in the. way of I'¢so[ution. An effective medIator oan hear the 
parties out and help them communicate with each other in an effective and nondestruotive manner. 

Ca ••• lor Which M.di.tlon May l'I2l Bo Appnoprl.te 
Mediation may Ilot be effective if one of the parties is unwilling to cooperate or compromise. Mediation also may !'lot be effective if 
one of the parties has a slgnlflc::ant aqvsntage in power over the other. ·Therefore, It may not be a good Choice if the parties have 
a history of abuse or victimization. 

Arbltrallon: 
In arbitmtion, a neutral person called an ,larbitrator" hears arguments Md evidence: from each side and then decides the outcome of th~ 
dispute. Arbitration is less fol'Tl1al th?n a trial, and the rules ofevldenee are often relaxed. Arbitration may be either"bindlng"or 
·"nonblndlng." Binding srbltrntion means that the partIes waive their right 10 a trial and agree to accept the arbitrator's decision as final. 
Nonbinding arbitration meanS that the parties are free to request a trial if they do not accept the arbitrator's decision. 

Co ••• for Which Arbitration Maya. Appropriate 
Arbitration is best for cases where the parti99 w.ynt another person to de:clde the outcome of their dispute fot them but Would like 
to avoltl tha fOm'lality. time, and expense of a trial. It may also be ~ppropria.te.for complex rnatt~r'ti Where the parties want a 
de¢i$lon-maker who has tfaiJ'ling or experierloe In the sUbJac.t matter of the! disput~, 

C •••• for Which Arblt",~on MSY l'I2l B. ApPrOprtate 
If parties want 10 retain control ova, how their dlsput. is resolved, .rbltration, particularly binding .. bittatlon, 1$ no! appropnate. In 
binding i3fbitratlon, the parties geMr,al1y cannot appeal the arbitrator's award, even if it j, not $Upported I)y thE! evldenea or the 
law, Even in nonbinding arbitration,· if a party requests a trial and does not receive a mOfe favoroble result at trial thM in 
arbitration, there may be penalties. 

Neutral Evalu,tlon: 
In neutral evaluation. each party gets. a chance to present the esse to a neutral person caned Qn "@valuator," The eVtllt,l~for then gives an 
opinion on ths strength!!. and weaknesses of each ptlrty's evicfence and argumer'lts and about how the dispute could b~ reMhted, ThE! 

. evaluator is often an eKpert in the subject matter of the dispute. Although the evaluator's opinion is not binding, the parties typically use it 
$5 a basis for trying (0 negotiate a resolution of the dispute. . 

Oa9~g fDr WhIO-h Ndutral EvaluatiOn May Se Approprlato . 
Neutral evaluation may be most appropriate In cases in which there are technle:al issues. that require spe~al expertise to resolve 
or the only significant issue In the ease is the amount of damages. 

e .... for Which Neutral !lv.lu.tion May l'I2l B. Appropriate 
Neutral evaluation may not be appropriate when there are significant personld or emotion til barriers to reSOlving 1he dispute. 

Settlement Conferences: 
Settlement conferenoes may bo .ilher mandatol)' or vOIUnlal)'. In both types of •• ttlement conferencM, the parties and their attorneys 
me~t with a judge or 3 neutral pers·on called a "settlement officer" to discuss possible sett'~ment of their dispute. me judge or settlement 
officer does not make a decision in the case but assists the parties In evaluating the strengths and weaknesses of the case and in 
ne90tiating a settlement. Settlement conferences are epproprlate in any case whf:!rn settlement Is an option. M:'Indatory $~ement 
conferences ate oftliln held ctase to the date e case is set for trial. 

LMOR 0(}5 (Q5.09) 

LlSCAppmve<! 
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LOS ANGELES SUPERIOR COURT AOR PROGRAMS 

• Civil ActIon Mediation (Governed by Coda of Civil Proc:edum (CCP) seotiOns 1775·1710,111, California Rules of Court, rules :3.850.3.Ma and 
.3,670-3.878, e:V!d~nc;Fj Cede sections 1115-1128, and Loa: Angoras Superior Coun Rules, Chapter 1.2.) 

• Roti",d Judg. S.f;tf.~.nt Conference 

Nnutral Evaluation (OQVi;!rned by los Angoles SUPerior COUr1, Rules, chapter 12.) 

Judicial Atb~tratlon (Governed b~ Codo of Civil ProcadUfE! secUons 1141.10a 1141.31. California ~l,Jles of Court, tl,lies 3.810-3.830. and Los 
Angeles Supetlor Court Rules, chapter 12.) 
EmJn~nt Do~aln Mediation (Governed by COde of Civil Pro~ure section 1250.420.) 

• Civil Harassment Mediation 
• Small Claims MedIation 

EilMILY LAW (non-cuslody): 
• Medlat10n 

Furonslc Certified Public Accountant (CPA) Settlement Conference 
• Settlome.nt Conferentc 

• Nonbinding Arbitration (GOverned bV FamUy Code .ecllon 2554.1 
f(108ATE: 

Mediation 

• S~ttlement Oonference 

., 

Parties' may select a mediator, neutral evaluator. or arbitrator frQm the Court Party Salect Panel or may hlrt! SOmeone prival~ly, at their 
discretion. If the parti •• ulili,s the Ramtom Select Mediation orArbitr.tion Panel, the parties will be assigned on a r.ndom bosis Ihe 
name of one neutral who meets the case criteria entered on the court's website. 

Party Select 
Panel 

Random Solect 
Panel 

Private Noutral 

COURT APR PANELl< 

The Par1y Select Panel consists of mediators, nsutral evaluators, and arbItrators wno have achIeved q speCified !lwei 
of experience In court-connected ""s ••. The parties (collectively) may be charged $.1S0.00 per hour for the fitst three 
hours of h •• ring time. There.fter, the partie. may be charged for additional heoring ftme on an hourly basis at rates 
established by th. nButral if the partie. consent In writing. 
The Random Select Panel consist. oftrainod m.olators, neutral evaluators, and arbitrators who have not yet gained 
the experienea to qUelJfy forthe Party S~IBct Panel, as well as experienced. neutrals who·make themselves available 
pro bono ••• way o(supporting the judlolalgy.tem. It Iglhe policy of the Court that .11 Random Select' panel volunteer 
madiators, neutral eValuators, and arbitrators providlJ thmo hours hearing time par case. Thereafter, the parties may 
be charged for additional h~~ring time on an hourly basis at rates esttlblished by the neutral If the parties consent in 
writing. 
Themorket rate for priv.te neutrals ""n mng. from $.00-$',000 per hour. 

. Al<lUI.&'SI$;tANCE 

For ~s.l.tane. regarding ADR, ple •• e contact tho ADR clerk at tho cout1h~u •• In whleh your cag. w •• m.~. 

COURTHOUSE ADDRJ:SS ROOM CITY PHONE FAX 
Antonovlch 420114th St. We.t None Lancaster, CA S3534 (661)974-7275 (661 )974-7060 
Ch.tsworth 9425 Penfield Ave. 1200 Chalsworth, CA 91311 (616)576-8565 '(61 a 1576-6667 
Compton 200 W. ComptM Blvd. 1002 Compton, CA 90220 (310)603-,07<' (310)2;:,-0337 
Glendale. 600 E. Broadway 273 Glendale, CA 91200 (SIS}500-31SO (818)548-5470 
Long Beach 415 W. Ocean Blvd. 316 Long Beach, CA 90802 (562)491-62n (!l62)437-3802 
NOlWalk 12720 Norwalk Blvd. 308 Norwalk, CA 90650 (562)807-7243 (562)462-9019 
Pasadena 300 ~. Walnut SI. 109 P •• ad.na,CA 91101 (626)356-S665 (626)666-1774 
Pomona 400 Civic :center PI""a 106 Pomona, CA 91766 (909)620-3183 (909)e29-6283 
San Pedro 505 S. Centre 209 San Pedro, CA 90731 (310)519-6151 (310)514-0314 
Santa Monica 1725 Main SI. 203 Santa Monl"", CA 90401 (310)260-1829 (310)319-8130 
Stanley M09k 111 N. Hill Sl 113 Los Angeles, CA 90012 (213)S74-5425 (213)633-5115 
Torrance 826M"pleAv •. 100 Torrance, CA 90S03 (310)222-1701 . (310)782-7326 
Va:n Nuys 6230 Sylmar Ave. 418 Van Nuys, CA 91401 (818).74-2.37 (818)902-2440 

Partially Funded by the Lo. Angele. County Dispute Reoolutlon Progrnm 
A complete 1i9t of 1he County DI9pute Resolution Progmms is available online and upon request In the Clerk's Office. 

lAAOR 005 (05-09) 
LAse Appmvod P'1l. 2of2 
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Laurie .T. Howard [State Bar N(J. 111960] 
Murray M. Bankhead [State Bal' No. 94776] 

2 BANKHEAD & HOWARD LLP . 
4730 Rancho Dei Mar Trail 

3 San Dicgo,Califomia 92130.5210 
Telephone: (858) 720·8306 

4 Fax: (858) 720·8302 

5 Attorneys for Plaintiff 
GARYM. WAGNER 
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NOV l 5 2010. 

MAR 072011 
Date 6 

7 

8 

9 

10 

. JOHN l. SHAt ~. 0 63~ 
SUPERIOR COURT OF THE STATE OF CALIFORNIA 

. FOR THE COUNTY OF LOS ANGELES - UNLIMfl'ED CIVIL 

(West District· Santa Monica Courthouse)' 

11 

12 GARYM. WAGNER, 

13 Plaintiff, 

14 v. 

15 GRAND BABIA DEL LOS SUENOS S. DE 
R.L. DE C.V., PAUL JENNINGS, JOSEPH 

16 FRYZER; and DOES 1 through 30, inclusive, 

17 

18 

19 

20 

21 

22 

Defendants. 

j Case No. SC110354 
) PLAINTIFF GARYM. WAGNER'S 
) COMPLAINT FOR: 
) 
) 

~ 
) 
) 
) 

? 
.~ 
) 

1) BREACH OF CONTRACT; 
2) BREACH OF COVENANT OF GOOD 
FAITH AND FAIR DEALING; 
3) BREACH OF FIDUCIARY DUTY; 
4) AN ACCOUNTING; 
5) NEGLIGENT MISREPRESENTATION; 
6) INTENTIONAL MISREPRESENTATION 
(FRAUD); 
7) DECLARATORY RELIEF; 
8) INJUNCTION. 

REOUEST FOR JUDICIAL REFERENCf< 
ruRSUANT TO C.CX..§£la 

23 Plaintiff GARY M. WAGNER (hereinafter "Plaintiff') files this Complaint and complains 

24 against Defendoolts GRAND BAHIA DEL LOS SUENOS S. DE R.L. DE C.V., PAUL 

25 JENNINGS, JOSEPH FRYZER, and DOES 1 through 30 (hereinafter collectively referred to as 

26 "Defendants"), as follows: 

27 

28 l. 

prU)<LIMINARY ALLEGATIONS 

Plaintiff GARY M. WAGNER is an Individual currently residiug in the State of 

1 
PLAINTIFF GARY M. WAGNER'S COMPLAINT 
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Colorado. 

2 2, Plaintiff is infonl1ed and believes, and on that basis alleges, that Detbndant 

3 GRANDE BAHIA DE LOS SUENOS S. DE RL. DE C.V. ("Orande Bahia") is a Mexican 

4 corporation, organized and existing under the laws of the Country of Mexic<J, that Grande Bahia is 

5 authorized to and is doing business in the Country of Mexico, and that Defenda1)ts Paul Jennings 

6 and Joseph Fryzer own all or substantially all ofthe stock of Grande Bahia, either individuallY or 

7 through another entity, and that they control and manage the operations of Graude Bahia. 

8 3. Plaintiff is informed and believes, and on that basis alleges, that Defendant PAUL 

9 JENNINGS ("Jennings") is an individual currently residing in the County of Los Angeles, in the 

10 State of California, and is a principal of Defendant Grande Bahia. 

II 4. Plaintiff is informed and believes, and on that basis alleges, that Defendant JOSEPH 

12 FRYZER ("Fl'yzer") is an individual currently residing in the County of Los Angeles, in the State 

13 of California, and is a principal of Defendant Grande Bahia. 

14 5. Plaintiff is informed and believes, and on that basis alleges, that there is a unity of 

15 interest between Defendants Grande Bahia, Jennings, and Fryzer in that Jennings and FryZcr own, 

16 ~ither individually or through another entity, aU or substantially all of the stock of Grande'Bahia. 

17 Plaintiff is further informed and believes, and on that basis alleges, that at various times Jennings. 

18 and Fryzer have commingled their personal funds with those of Grande Ballia, that corporate 

19 . fonnaHties' for Grande Bahia have not been followed, that Grande Bahia was not adequately 

20 capitalized, that transactions between Grande Bahia and Jennings and Ftyzer were not conducted at 

21 ann's length, that there has been a failure to maintain minutes or adequate corporate records, and 

22 that records ofOrande Bahia, Jennings, and Fryzer have been commingled. As such, there is no 

23 separation between Grande Bahia and its owners, Jennings and Fryzer, and Grande Babia is the 

24 alter ego of Jennings and Fryzer. Moreover, Plaintiff is informed and believes, and on that basis 

25 alleges, that it is necessary to pierce the eOlporate veil in order to avoid an inequitable result in this 

26 case. 

27 6. Plaintiff is unaware of tbe true names or capacities, whether jndividuvl, corporate, 

28 associate, or otherwise, of defendants sued as DOES 1 through 30, inclusive, and theref'Ore sues 

2 
PLAlNTlFF GARV M. WAGNER'S COMPLAINT 
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. I these defendants, aod each of them, by fictitious names. PIllintiff will seek leave of Court to 

2 amend this ComPlaint to allege the true names and capacities oftbe defendants named herein as 

3 DOES 1 through 30, inclusive, when those names and capacities have been ascertained. Plaintiff is 

4 .infomled and believes, and on that basis'alleges, that each of the fictitiously named defendants are 

5 liable and responsible in some manner for the claims, demands; losses, acts, and damages alleged 

6 herein. 

7 7. Plaintiff is infonned and believes, and on that basis alleges, that ill doing the acts 

8 alleged herein, each of the defendants was acting for himself, herself, or itself and was acting as the 

9 master, servant, agent, employee, altel: ego, and/or representative of each of the other defendants 

10 within the course and scope of such agency, employment, and/or· representation. Plaintiff is further 

II informed and believes, and on that basis alleges. that the acts and conduct of each of the defendants 

12 as alleged herein were known to, authorized and ratified by each of the other defendants . 

13 8. . The agreements which are the subject of this action include a dispute resolution 

14 provision whereby the palt.ies agree that they will resolve any controversy or claim arising out of or 

15 related to the agreements through a general judicial reference pursuant to Califorma Code of Civil 

16 Procedure § 638 in Los Angeles; California. Further, Defendant Grande Bahia's principal place of 

17 business is 11859 Wilshire Boulevard, Suite 600, Los Angeles, CA 90025, which is within the 

18 jurisdictional boundaries oftbis Court and this District. Plaintiffis therefore informed and 

19 believes, and on that basis alieges, that this Court is the proper court for the conuncpcement offills 

20 action pursuant to the terms of the SUbject agreements. 

21 FACTUAL ALLEGATIONS 

22 9. Plaintiff and Stephen C. Games, a resident of the State of California, owned 

23 approximately 4,000 acres of land and improvements on such land located outside the Municipality 

24 of La Paz, Baja Californ.ia Sur. Mexico, commonly known as "Bahia de los Suenos" or the Bay of 

25 Dreams (the "Project"). In 01' about 2006, Jennings and Fryzer expressed interest in purchasing a 

26 portion· of the Projeot, and began negotiating a series of agreements with Plaintiff and Ganlcs, 

.27 collectively and individually, for the purchase of portions oftheir respective interests in the 

28 Project. During those discussions, Jennings and Fryzer represented that they were highly skilled 

3 

PLAINTlFF GARY M. WAGNER'S COMPLAINT 
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and knowledgeable real estate developers who had vast .ftnancial resources, extensive real estate 

2 and construction capability, and an experienced team to complete the development of and to 

3 manage the Project. Further, Jennings represented that he Would be involved in the day-to-day 

4 management and operations of the Project. 

5 10. Based on those representations, from approximately April of2006 through April of 

6 2008, Plaintiff aod Games entered into various written agreements with Jennings and Fryz~r as 

7 individuals to memoriaHze their agreements regarding ownership and eontro.1 of the Project. 

8 II. As of the beginning of April 2008, as a result of those prior agreements between 

9 Plaintiff and Games, on the one hand., and Jemlings and Fryzcr, on the other hand, Jennings and 

10 Fryzer had acquired a controlling interest in the Project, had been h1 possession and control of the 

11 Project and of all information and funds related to the Project for about two years, and were 

12 responsible for all of the operations, management, and development of the Project. As of the 

13 beginning of April 2008, Plaintiff had a 25% Developers Retained Interest in various aspects of the 

14 Project., and continued to own, both individually and in partnership with other Founders, several 

15 lots, some business interests, and other property at the Project. 

16 12. On 01' about April 17,2008, Plaintiff entered into a written Participation Agreement 

17 (the "Participation Agreement") with Games and Grande Bahia. A true and correct copy ofthe 

IS Agreement is attached hereto as Exhibit "A" Shortly thereafter, on or about June 30, 2008, 

19 Plaintiff entered into a written Addendum to the Participation Agreement (the "Addendum") which 

20 memorialized certain additional agreements between the parties. A true and correct copy ofthe 

21 Addendmn is attached hereto as Exhibit "B." The Participation Agreement and the Addendum will 

22 be collectively referred to hereinafter as the "Agreements." 

23 13. The Ag(eements provided for the sale and transfer of tho remainder of Plaintiff's 

. 24 participation interests in the Project to Defendants in exchange for certain cash buyout and other 

25 payments from Defendants to Plaintiff, the transfer of certain property from Defendant~ to 

26 Plaintiff, and certain other consideration as set forth il1 the Agreements. 

27 14. The telIDS of the cash buyout payments from Defendants to Plaintiff are s~t forth in 

28 Paragraph 5 of the Participation Agreement, which include payments for: 

4 
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a. Plaintiff's Participation Interests in the amount of$2 000 000' . , , , 
2 b. Plaintiffs Original Capiial Account Balance in the arnOtUlt of $1,046, 157; 

3 and 

4 c. . Plaintiff's Second Capital Account Balance, which is defined ill Paragraph 1 

5 of the Pruticipation Agreement ("Founders Second Capital Accounts") to include Plaintiff's pro" 

6 rata share of the proceeds from the sale of five lots in the Project (Lots 8, 9,10,37, and 38) that 

7 were separately owned by plaintiff and other Founders in various percentages, and the proceeds 

8 from the sale of which had been loaned to Defendants to provide cash flow from 2006 through 

9 2008. 

10 15. As to Lots 8, 9, and 10, Paragraph 7 of the Participation Agreement sununarizes the 

11 agreements as to those lots, and confrnns tbat (i) Defendants had and h"ve no ownership interest jn 

12 Lots 8, 9, or 10, (H) Plaintiff's ownership interest in each of Lots 8,9, and lOis 20%, and (iii) 

13 Plail)tiff is el)titled to his pro-rata share of the balance of the proceeds from those lot sales which 

14 were 10ruled to Defendants and are required to be repaid pursuant to Paragraph 5( c) as follows: 

15 

16 

a. 

b. 

As to Lot 8, Plaintiff has received his pro-rata share of tile proceedS. 

As to Lot 9, some time in 2006 or 2007, Defendant Fryzer purchased Lot 6 

17 at the Project, but pursuant to Paragraph 7( c) ofthe Participation Agreement, Fryzer intended to 

18 trade Lot 6 for Lot 9, which is owned separately by Plaintiff and other Founders. Defendants 

19 agreed to transfer title to Lot 6 to Plaintiff and the other Founders in exchange for Lot 9. Plaintiff 

20 is infonned and believes, and on that basis alleges, that that trade was completed and that Fryzer 

21 noW has title to Lot 9. Therefore, Defendants are required to transfer Lot 6 to Plaintiff and the 

22 other Founders pursuant to Paragraph 7(e). 

23 c. As to Lot 10, Plaintiffis entitled to receive $420,000 from the balance of the 

24 proceeds from the sale of that Lot, which proceeds were loaned to Defendants, pursuant to 

25 Paragraphs 5(c) and 7(b) ohhe Participation Agreement, which anlount remains due and owing. 

26 16. As to Lots 37 and 38, Paragraph 5(c) of the Pruticipation Agreement summarizes 

27 the agreements as to those lots, and confirms that (i) Defendants had and have no ownership 

28 interest in Lots 37 or 38, (ii) Plaintiffs ownership interest in each of those Lots is 24,755%, and 
5 
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(iii) Plainilff is entitled to his pro-rata share ofthe balanc(l of the p~oceeds from those lot sales, 

2 which were iooned to Defendants and are reqlJired to be repaid PUl1lUallt to Paragraph 5(c) as 

. 3 tollows: 

4 n, As to Lot 37, Plaintiff is entitled to $108,303.12 pursuant to Paragraph 5(c), 

5 which amOlmt remains due and owing, 

6 b. As to Lot 38, Plaintiff is 'mtitled to $111,397.50 pursuant to Paragraph 5(0), 

7 whiCh amotUlt remains due and owing. 

8 17, Because Defendat>ts needed inunediate cash flow to fund the ongoing development 

9 and ope;ations of the Project, they requested the ability to make the c...sh buyout payments to 

10 Plaintiff as installmel1t payments from future lot sales in 111e Project rafuer thaJl as a ]UIl1p-SUID 

11 payment. Defendants also requested that eight lots be excluded from their obligation to pay 

12 Plaintiff a percentage of each lot sale because Defendants had already received and used the 

13 proceeds from those sales to fund its operations, or they were going \0 receive the proceeds from 

14 those sales imminently and needed that immediate cash flow for the Project's operations. Those 

15 eight lots were Lots 8, 9.,10,42,45,46,47, and 48. 

16 18. In order to induce Plaintiff to accept this installment payment plan, Defendants 

17 represented that they would complete the sales transactions related to fuose eight lots before 

18 completing any sales transactions for other lots at the Project, and that th.e buyout payments due to 

19 Plaintiff would be made frOin the proceeds from tlle sale of every lot sold hi the Project othet than 

20 the eight lots that were excluded from the payment plall. 

21 19. In reasonable reliance on Defendants' representations, Plaintiff agreed to accept 

22 payments from the proceeds of each lot sale at the Project, and further agreed to exclude those 

23 eight lots fi'om the sales for which Defendants were required to make payments to Plaintiff. In 

24 reasonable reliance on Defendants' representations, Plaintiff signed the Agreements and performed 

25 all of his obligations under fue Agreements, . 

26 20. Pursuant to Paragraph 5, at first Ptaintiifwas to receive five percent (5%) of the net 

27 proceeds from each lot sale, then Plaintiff was to receive ten pe~nt (l0%) of the !'let proceeds 

28 from each lot sale Wltil the amounts due to Plalntiffpursuant to paragraph 5(a), 5(b), ~d 5(c) were 
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As to the remaining Lots 42, 46, 47, and 48 referenced In Paragraph 5(a) of the 

31'ruiioipation Agreement, all have all been sold ruld ownership Ironsferred with the exception of Lot 

4 45. Plaintiff is inforlJled~tld believes., and on that hasis alleges, that Lot 45 was ~old but tl)a! the 

5 sale has not yet been completed due to Defel1dants' gross mismanagement of the Project, 

6 unreasonable delays in Defendants' processing ofthe paperwork required to complete that 

7 transaction, aIld other negligence aIld misconduct by Defendonts. 

8 22. Pursuant to Paragraph 6 of the Participation Agreement, Plaintiff is also entitled to 

9 nine percent (9%) of any and all Profit Distributions made by Defendallts. 

10 23. Plaintiff is informed and believes, and on that basis alleges, that subsequent to the 

II execution of the Agreements, Grunes sold and tronsferred the remainder of his interest in the 

12 Project to Jennings and Fryzer by a separate agreement. As a result ofthat transfer, Defendants 

13 becanie the successor to Games' Interest in the Project and now own substontially all of the 

14 Project. 

15 24. Recently, Defendants announced that they are in negotiations for the sale oraB or 

16 substalltially \lll of the Project to a third party, but have not provided plaintiff with any written 

17 details:ofthe proposed trrulsaction. Plaintiff is informed \lnd beHeves, aIld on that basis alleges, 

18 that the proposed transaction is scheduled to close on or about December 15,2010. The amount of 

19 consideration Defendonts expect to receive has not yet been disclosed aIld is nnknown to Plaintiff. 

20 25. Plaintiff is informed and believes, aIld on that basis alleges, that Defendants contend 

21 that the sale and transfer of all eight of the' lots r~ferellced in Paragraph 5( a) of the Participation 

22 Agreement is the "trigger" fOl'the commencement of ally obligation to pay Plaintiff for his 

23 Participation Interests and his Capital Account Balances. 

24 26. Plaintiff is further informed and believes, aIld on that basis alleges, that Defendants 

25 have excluded Lot 45 (the one they now claim is the "trigger lot") from the contemplated sale of 

26 the Project, in a blatallt attempt to completely avoid their obligations to pay Plaintiff for his cash 

27 buyout pursuant to Paragraph 5 of the Participation Agreement. 

28 27. Defendants claim that, since they became involved with the Project in 2006, they 

7 
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1 h~.ve expended in excess of $58 million acquiring !Uld developing the Project. Plaintiff is fUrther 

2 informed and believes, and on that basis alieges, that Defendants contend that the contemplated 

3 sale of the Project will result in" sale price oflcsa than their expenses to date (including capital 

4 contributions and loans),·that the contemplated sale wlll110t result in the recognition of any 

5 "profit," and II,at no funds are therefore due to P\aillliff pursuant to either Paragraph 5 or 6 of the 

6 Participation Agreement now or at the time the contemplated sale is concluded. 

7 28. The Agreements contain several provisions which memorialize various other 

8 agreeJuents between the parties, including but not limited wthe following: 

9 a. Paragraph 17(h)!1 (page 15) of Participation Agreement requires that 

10 . Defendants hold a meeting of Founders, including Plaintiff, at least twice each year, and that 

11 Plaintiff be provided with detailed financial information related to the Project, including 

12 infonnation regarditlg the status of the Project, sales, financial position, and future plans .. 

13 b. Paragraph 17 (page 17) of the Participation Agreement provides that time is 

14 of the essence and provides for the payment of certain damages for delays in the completion of the 

15 various tasks required under the Participation Agreement at the. rate of $1 SO for each day of delay 

16 for each task. Specifically, Paragraph 17 (page 17) states: 

17 "The parties agree that, in the event they fail to meet the Deadline or any other time 
frame set forth in this Agreement, they shall pay to the otber party One Hundred 

18 Fifty Dollars ($150.00) for each day they delay in satisfying each such Deadline." 
(EmphasiS added.) 

19 

20 c. Paragraph 19 of the Participation Agreement requires that Defendants 

21 maintain the books alldl'ecords of the Project in accordance with generally accepted accounting 

22 practices consistently applied during the periods involved, and that Defendants submit to Plaintiff 

23 additional reports, records, data, huonnation, and financial statements as Plaintiffreasonably 

24 requests. 

2S 

26 

d. Paragraph 20 of the Participation Agreement acknowledges that Plaintiff 

27 J! There are two paragraphs in the Participation Ag:ee~nent numbered" 17." The first 
paragraph 17 starting on page 14 sets forth the Founders Rights, and ~he second paragraph .17 ,?n 

28 page 17 of the Participation Agreement sets forth damages for delays III pCliormance of oblIgatIOns. 
·8· 
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will have a significant continuing financial interest in the Project and requires-that Defendants 

2 provide Plaintiff with any and all information regptding the status Qfthe Project that !TIay affect his 

3 participation and fhu\Ocial interest as Plaintiff reasonably requests, Paragraph 20 further provides 

4 th~t if "n audit ['eveals that Plainliffhas been underpaid by Defendallt.s, Defendants will pay fo), the 

5 audit under certain circumstances. 

6 e. Paragraph I of the Participation Agreement defines the "Deadline" as June 

7 30, 200S, for the completion of various obligations of the parties. Paragraph 3 of the Addendum 

8 extends the Deadline to July 15,2008, as long as all of the documents required to be executed by 

9 Defendants to _effectuate the transfer of all of the Lots referred-to in the Agreements have been 

10 signed by that date. 

f. Paragraph 26 of the Participation Agreement provides-tbat Defendants shall 

12 p~y to Plaintiff a late charge of six percent (6%) of any amOlUll$ that are not paid on their due date, 

13 and intcrest at the rate of ten percent 0_0%) from the due date until such payment, late charges, and 

14 accrued interest is paid in full. 

15 g. Pamgraph 2B of the Participation Agreemcnt provides for a Dispute 

-16 Resolution procedure for resolving any controversy or claim arising out of or reluted to these 

17 Agreements. The purties have agreed that they have informallY met to attempt to resolve their 

18 disputes and that non-binding private arbitration would not therefore be productive. The parties 

19 have further agreed that they would proceed directly to the Judicial Reference procedure as set 

20 forth in Paragraph 28(b), et seq. 

21 - h. Paragraph 2S(d) of the Participation Agreement provides that the cost of the 

22 Judicial Reference shall initially be horne equally by the parties, but that the "prevailing party" 

23 shall be entitled to obtain reimbursement for the reference costs and for an award ofits attorneys' 

24 and expclts' fees and all other costs and expenses of the litigation. 

25 l. Paragt'aph 31 of the Participation Agreement provides that the Agi:eements 

26 shall inure to the benc:6.t and be binding upon the parties and their respective heirs, nominees, 

27 successors, legal representatives, and assigns, and that the Agreements may not be assigned by allY 

28 of the parties withollt the prior written consent of Plaintiff, No such consent has been requested 
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nor I,>ranted by Plaintiff. 

2 29. Despite nt\tl1~rous requests by Plaintiff, since the Agreements Were siglled, 

3 Defendants have failed and refused to make payments to Plaintiff and to perform other obHgations 

4 as required by the terms of the Agreements, including but not limited to their failure and refusal to: 

5 a. pay to Plaintiff any of the monies due to him under the Participation 

6 Agreement, including but not limited to payments due to Plaintiff for his Participation Interest, his 

7 Original Capital Account Balance, and his Second Capital Accotmt Balance, as required by 

8 Paragraph 5 of the Participation Agreement; 

9 b. provide the infrastructure improvements to each of the lots transferred to 

·10 Plaintiffpurstlant to Paragraph 9(a) of the Participation Agreement; 

11 c. timely tran~fer the lots to Plaintiff by the Deadline as required by Paragraph 

12 9(e) of the Participation AgNcment and Paragraph 2 of the Addendum; 

13 d. perform numerous tasks set forth in the Agreements by the Deadline or by 

14 the time fTante as required by various prqvi~ion~ in the Agreements; 

15 e. pay the damages for each delay as required by Paragraph 17 (page J 7) of the 

16 participati9n Agreement, including but not limited to deJays in transferring lots to Plaintiff, paying 

17 taxes Defendants were required to pay, and other obligations; 

18 f. transfer Lot 6 to Plaintiff and the other Founders who own that Lot, as 

19 required by Paragraph 7( c); 

20 g. provide title insurance to Plaintiff for the lots transferred to Plaintiff as 

21 required by Paragraph 9(b) of the Participation Agreement; 

22 h. provide to Plaintiff the Phase I Golf Course/Club MemberShips as required 

23 by Paragraph 9(i) of the Participation Agreement and Para~raph 3 of the Addendum; 

24 i. mark tile comers of each of the lots transferred to Plaintiff as required by 

25 Paragraph 9(j) of the Participation Agreement; 

26 j. develop a plan for construction of a retaining wall for the 151~ Hole Tee Box 

27 and clean-up of the beach adjacent to the 15'" Hole Tee Box, as required by paragraph 11 of the 

28 Panic/pation Agreement; 
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k. COllyene a meeting of every persoll having an ownership, participation, or 

2 economic interest in the Project, including Plaintiff, for the purpose of voting on the sale of 

3 substantially all oflhe Project that is currently contemplated by Defendants, as required by 

4 Paragraph 15 ofthe Participation Agreement; 

5 l. provide Plaintiff with the perquisites and privileges provided to its 

6 Founders, Owners, Developers, and Investors, as required by Paragraph 17 (pages 14-17) of the 

7 Participation Agreement; 

8 m. provide Plaintiff with the accounting and financial reports and other 

9 infonnation, as requested by Plaintiff and as required by Paragraphs t 9 and 20 of the Participation 

10 Agreement; 

11 n. meet with Plaintiff and the other Founders at least twice per y= as required 

12 by Paragraph 17(h) (page 15) of the participation Agreement; 

13 o. properly, adequately, and professionally manage the Project, the 

14 development of the Project, and the construction of infrastructure at the Project; 

15 

16 

p. 

q. 

timely complete sales transactions for lots in the Project; and 

. satisfy their obligations as a fiduciary to Plaintiff, who holds a minority 

17 financial and economic interest in the Project. 

18 FIRST CAUSE OF ACTION 

19 (For Breach of Contract as to Defendants) 

20 30. Plaintiff hereby real1eges and incorporates by reference all of the allegations set 

21 forth in Paragral1hs 1 through 29 of this Complaint as though fully set forth herein. 

22 31. Plaintiff and Defendants entered into a written Participation Agreement and It 

23 written Addendum to Participation Agreement, as alleged herein (collectively referred to 

24 hereinafter as the "Agreements"). 

25 32. Defendants breached the Agreements by failing and refusing to satisfy nlllnerons 

26 obligations to Plaintiff as alleged in Paragraphs 1 through 29, above. 

27 33. Plaintiff has fully performed all conditions, covenants, obligations, and 

28 promises required by Plaintiff to be perfonned in accordance with the terms and conditions of the 

11 

PLAINTIFF GARY M. W.AGNER'S COMPLAINT 



11/22/2010 14:48 13104734714 PAGE 01/24 

Agreements with Defendants, except to the extent that Plointiff was PI'Cvcl1ted from or cKc\lsed 

2 {Tom performing by the breaches of Defendants us alleged herein or except to the extent thot soch 

3 petfonnanc,e was made impossible by actions or omis~ions of Defendants. 

4 34. As a dil'cct and proximate result of Dcf,etldants' breaches of the Agreements as set 

5 forth herein, Plaintiff has suffered damage and is elluded to recover dmnages from Defendants as 

6 prayed. The precise amount of Plaintiff' s dmuages has not yet been ascerw.ined, but will be proven 

7 at the trial of this action, 

8 35. As a further direct and proximate l'esult of the delays in satisfying their obligations 

9 under the Agreements set forth hereill, Plailltiff is entitled to recover the amount of $150 for each 

10 day Defendants delayed ill satisfying each obligation by the Deadline or other time period set forth 

11 in the Agreements, as set forth ill Paragraph 17 (page 17) of the Participation Agreement. The 

12 precise amoun.t of such delay damages has not yet been a~certained, but will be proven at,the trial 

13 of this action. 

14 36. As a further direct and proximate result of Defendants' breaches of the Agreements 

15 as set forth herein, Plaintiff is entitled to recover late charges and interest at the contract rate as set 

16 forth in Paragraph 26 of the Parti"Cipation Agreement. The precise amount of such late charges and 

17 interest has not yet been ascertained, but will be proven at the trial of this action. 

18 37. As a further direct aud proximate .result ofDefendauts' breaches of the Agrecme)11s 

19 as set forth herein, PJaintiffis entitled to recover his attorneys' fees, expert fees, and all other costs' 

20 and expenses of this litigation. 'The precise amount of such fees and costs has not yet been 

21 ascertained, but will be proven at the trial of this action. 

22 SECOND CAUSE OF ACTIQN 

23 (For Bronch ofIroplied Covenant of Good Faith 

24 and Fair Dealing as to Defendants) 

25 38. Plaintiff hereby realleges and incorporate by reference all of the allegations set forth 

26 in Patagraphs 1 through 37 of this Complaint as though fully set forth herein. 

27 39. Califomia Jaw implies a covenant of good faith and fair dealing in all contracts 

28 between parties entered into in the State of California, which includes the obligation by each party . 
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1 not to do anything which will deprive the other party of the benefit ofthc contract. The covenaU1 

2 not only imposes upon each contracting party the duty to refrain from doing anythhlg wbichwo\lld 

3 rendel' performance oftba contract impossible, but also the duty to do evcrything that the contract 

4 presupposes that each party will do to accomplish the purpose of the contract. The Agrecments 

5 were entered into in the State of California. 

6 40. As alleged herein, Plaintiffis informed and beHeves, and on that basis alleges, that 

7 Defendants have taken certain llctions, are taking certain positions, are making certain cOntcntions, 

8 and are interpreting the terms of the Agreements in such a way as to completely frustrate the 

9 purpose of the contract and to completely deprive Plaintiff of the benefit of his bargain. 

10 41. Furthermore, by Defendants' numerous breaches of the Agreements and 

11 Defendant~' gross mismanagement ofthe Project (claiming they have expended in excess of $58 

12 million on the Project without producing any vertical construction in over four years), 

13 ullfell$onable delays in performing their obligations tmder the Agreements (including but not 

14 limited to Defendants' failure to timely transfer lots to Plaintiff and to complete sales transactions 

15 on other lots at the Project), an.d misrepresentations of material facts and other misconduct as 

16 alleged in this Complaint, Defendants have breached the covenant of good faith and fair dealing 

17 contained in the Agreements with Plaintiff. 

18 42. The actions of Defendants as alleged herein, in violation oftlle implied covenant of 

19 good faith and fair dealing, have caused Plaintiff to suffer damages in that those actions have 

20 fillstrated the plll'pose of the Agreements, that thos!;! actions have resulted ill a failure of 

21 consideration for the Agreements, and that Plaintiff has been deprived of the benefit of his bargain. 

22 43. As a direct ll11d proximate' result of Derendants' breach ofthe covenant of good faith 

23 and fair dealing implied in the Ag,cements as set forth herein, Plaintiff has suffered damage and is 

24 entitled to recover damllges from Defendants as prayed. The precise amount of the Plaintiff's 

25 damages has not yet been ascertained, but will be proven at the trial of this action. 

26 THIRD CAYSE OF ACTION 

27 (For Breach IlfFiduciary Duty as to Defendants) 

28 44. Plaintiff hereby realleges and incorporates by reference all of the allegations set 
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f1.1rth in Parag1:aphs 1 through 43 of this Complaint as tho\lghful\y set forth herein, 

2 45. As set forth ill Paragraph 5 of the. Participation Agreement, Defendants arc 

3 obligated to m(lke cash buyout payments to Plaintiffftom the proceeds of the sale ofa1l10t5 in the 

4 Pl'Oject except the eight lots specifically excluded by that Paragraph, At first, Plaintiff was to 

5 receive five perce-nl (5%) of the net proceeds of each lot sale for a specified period oftime, then 

6 Plaintiff was to receive ten percent (10%) oflhe net proceeds of each lot sale until the amounts due 

7 to Plaintiff pursuant to Paragraph 5(a), S(b), and 5(c) were paid in full. 

8 46. Pursuant to Paragraph 6 of the Participation Agreement, Defendants were also 

9 obligated to pay l'arlicipation Payments to' Plaintiff of rune percent (9%) of any and all profit 

10 distributions made by Defendants. 

II 47. As a result of those contractual obligation~ and the relationship created between 

12 Defendants and Plaintiff by those obligations, Defendants are acting as the agent for Plaintiff in 

13 connection with payment of the proceeds of the sale of lots in the Project. Furthennore, because 

14 Plaintiff has a minority financial and economic interest in the Project and Defendants have a' 

15 majority financial and economic interest in the Project, Defendants ~e acting as the agent for· 

16 Plaintiff for the purpose of properly managing the Project and maintaining the profitability of the 

17 Project and with respect to making payments for Plaintiffs Participation Interests in the Project. 

18 Further, because ofthe reiationshlp between Defendants and Plainliffin connection with the 

J 9 ~greements and Defendants' contractual obligations to Plaintiff, Defendants owe a fiduciary duty . 

20 to Plaintiff. 

21 48. Defendants breached their fiduciary duty to Plaintiff in nwneroU$ material respects, 

22 including but not linlited to: (i) breaching their contractual obligations to Plaintiff, grossly 

23 mismanaging the Project, (ii) unteasomibly dela~ing the transfer of lots to Plaintiff as required by 

24 the Ag(cements, (iii) failing to provide title insurance to Plaintiff for those loIS, (iv) unreasonably 

25 delaying the completion of sales transactions on other lots in the Project, (v) faJ,;ely representing to 

26 Piaintiffthe status oflot sales transactions, (vi) wrongfully inducing Plaintiff to enter into the 

27 Agreements and accept a payment plan for his cash buyout, (vii) mismanaging and/or comMingling 

28 the funds of the Project with Defendants' own funds, (viii) charging non-Project related expenses 
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to the Project, Ox) interpreting the Agreements so as to deprive Plaintiff of the bencfit of his 

2 b!ITgain and to frustnltc the purpose of thc contracts with Plaintiff, and (x) other misconduct. 

3 49. As a result of Defendants , breach of their tiduciary duty to Plaintiff, P)aintiffhas 

4 been damaged In numerous respects, illcluding b\ll not limited to following; (\) Plaintiff has not 

5 received payments from Defendimts to which he is 'entitled under Paragraphs 5 and 6 of the 

6 Participation Agreement, (ii) Plaintiff has not received payments on lot sales that should have been. 

7 completed but fol' Defendants' gross mismanagement of the project, (iii) the transfer of lots to 

8 Plaintiff was unreasonably delayed, and (iv) Defendant has failed to provide title insurance to 

9 Plaintiff for the lots transferred to him. 

10 50.' The actions of Defendants as described herein, in breach of their fiduciary duty to 

11 Plaintiff, have caused Plruntiffto suffer ftl11her damages in that Plaintiff has not received tbe 

12 consideration promised in tbe Agreements or the benefit of his bargain with Defendants. The 

13 precise amount of Plaintiff's damages has not yet been ascc.rtained, bllt will be proven at the trial of 

J 4 this action .. 

15 51. In addition, Plaintiff is infonned and beHeves, and on that basis alleges, that in 

16 doing the acts alleged and engaging in the misconduct alleged herein, Defendants have obtained 

17 secret profits that belong, in part, to Plaintiff. The precise amount of Defendants' secret profits and 

18 Plaintiff's share of those profits has not yet been ascertained, but will be proven at the trial of this 

) 9 action. 

20 

21 

22 52. 

FOURTH CAUSE OF ACTION 

(For an Accoullting as to .Defendants) 

Plaintiff hereby realleges and incorporates by reference aU of the allegations sct 

23 forth in Paragraphs 1 through 51 of this Complaint as though tully set forth herein. 

24 53. Paragraphs 17(h), 19, and 20 of the Participation Agreement require that Defendants 

25 provide extensive flllancial aIid accounting reports, records, and information to Plaintiff on a 

26 periodic basis and as requested by Plaintiff. 

27 54. Plaintiff has demanded various fil1ancial andaccollnting reports, records, and 

28 information fro,n Defendants throughout the past tour years, including infonnation regarding the 
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' .. " ...... . ...... _,-

.uorelncntioned sales of lots at the Project, and has further demanded payment of the amounts due 

2 to Plaintiff pursuant to Puragraph 5 of tho Particip.tion Agrecment, but Defendants have failed and 

3 rcfused .. rUld continue 10 fnil and refuse, to render s11ch an accounting or to pay meh sums. 

4 55. As se! forth "bove, Paragrapb 5 of the f'articipation Agreenlent jlrovide~ for certain 

5 payments to be made to Plaintiff for his Participlltion futerest in the amount of $2,000,000, his 

6 . OrigilJal Capital Account in the amoimt of$I,046,157, and his Second Capital Account in <Ul 

7 amount which is currently unknown to Plaintiff, from the proceeds from the sale of each lot in the 

8 Project with the exception of the 101$ specifically excluded by Paragraph 5. 

9 56. Plaintiff is infOimed and believes, and on that basis alleges, that Defendants have 

10 sold certain 101$ and other property in the Project, and have retained all of the proceeds from the 

II sale of those lots llnd othel' property, and have failed and refused to pay to PlaintiffWs share of 

12 those proceeds jlursuant to Paragraph 5 ofthe Paliicipation Agreemel1!. 

13 57. The precise amount of money due to Plaintiff from Defendants for his share of the 

14 proceeds from the sale of lots and other property in the Project is unknown to Plaintiff, and cannot 

15 be ascertained without an accounting of the purchase price of and the.proceeds from the sale of lots 

16 and other property at the Project. Because Defendants have not provided any of the accounting, 

17 financial, or sales information to Plaintiff, Plaintiff has no infonuation or belief upon which to 

18 allege the amounts due to Plaintiff from the proceeds of those lot sales. 

19 58. Plaintiff has demanded an accounting of the sales of lots and other property from 

20 Defendants and payment ofthe amounts due to Plaintiff pursuant to Paragraph 5 of the 
21 Participation Agreement, but Defendants have f.illed and refused, and continue to fail and refuse, 

22 to render suoh an accounting or to pay such sumS. 

23 59. Further, as set forth above; Paragraph 6 of the Participation Agreement provides for 

24 the payment to Plaintiff ofnino percent (9%) of alll'wfit Distributions made by Defendants. 

2S 60. Plaintiff is further informed and believes, and on that basis alleges, that Defendants 

26 may have made .some Profit Distributions but have failed and refused to pay to Plaintiff his share of, 

27 those Distributions purSllaitt to Paragraph 6 of the Participation Agreement. 

28 61. Defendants have received and, by the contemplated sale of all or substantially all of 
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1 the Proj~t to a third party, will receive certain monies from the sale of lots and other property at 

2 the Project. As a result of Plaintiff's ni\le percent (9%) Participation Interest in the Project, a 

3 portiOll ofthe true pronts made by Defendants as to the sale of those lots and other property is or 

4 will b" due to Plaintiff from Defendants, as previously alleged. 

5 62. The pr~ise amount of money due to Plain.tifffl:om Defendants for Plaintiff's nine-

6 percent (9%) Participation Inter(!St in the Project is unknown to Plaintiff, and cannot be ascertained 

7 without an accounting ofthe proceeds from the contemplated sale of the Project, and of 

8 Defendants' income and expenses related to the operations and development of the Project. 

9 Because Defendants have not provided any of the relevant hlformation to Plaintiff other than 

10 stating that they have expended over $58 million over the past four years, Plaintiff has no 

11 information or belicfupon which to allege the amounts due to Plaintiff for his share of the Profit 

12 Distributions that have been made or that will result from the ~ontemplated sale of all 01' 

13 substantially all of the Project to a third party. 

J4 63. Plaintiff has demanded all accounting of the aforemyntioned profits from 

15 Defendants and payment of the amount found due, but Defendants.have failed and refused, and 

16 continue to fail and refuse, to render such an accounting and to pay such sum. 

\7 FIFTH CAUSE OF ACTION 

18 (For Negligent Misrepresentation as to all Defendants) 

19 64. Plaintiff hereby realleges and incorpor .. tes by reference all ofthe allegations set 

20 forth in Paragraphs 1 through 51 ofthis Complaint as though fully set forth herein. 

21. 65. As alleged herein, priOl'to execution of the Agreements, Defendants made false and 

22 fraudulent representations to Plaintiff to induce Plaintiff to enter into the Agreements and to fully 

23 perfonn his obligations under the Agreements. 

24 66. 'those representations as alleged herein include but are not limited to 

25 representations that: (i) Defendants were highly skilled and knowledgeable real estate developers 

26 who had vast financial resources, extensive real estate and construction capability, and an 

27 experienced team to complete the development of and to manage the Project, (ii) Defendants 

28 intended to perfonn their obligations under the Agreements, (iii) Lots 8, 9, 10,42,45,46,47, and 
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48 were either sold or the sales transactions would be completed imminently, (iv) Defendants 

2 intended to complete the sales contracts on the eight excluded lots before completing the sales 

3 transactions on any other lots at tll<' Project, (v) the cash buyout payments due to Plaintiff pursuant 

4 to Paragraph 5 would be made trOll1 the proceeds, from the sale of every lo! sold in the Project other 

5 than the eight excluded lots, (vi) Defendant Je!JJ)ings would be involved in the day-to-day 

6 management and operations of the Project, and (vii) Defendmts intended to give Plaintiff the 

7 benefit of his bOO'gain and to deal honestly with·Plaintiff. 

8 67. The representations made by [jefendants were in fact false or Defendants had no 

9 reason to believe them to be true at the time sue!1 representations wer", made by them. The true 

10 facts were that: (i) Defendants were not highly skilled and knowledgeable real estate,developers 

11 who had vast financial reSO\1rces, extensive real estate and construction capability, and' an 

J 2 experienced teanl to complete the development of and to manage the Project, and Defendants had 

13 nO one experienced in developing real estate in Mexico, (ii) Defendants bad no intention of 

\4 performing their obligations \lnder the Agreements, (iii) not all of Lots 8, 9, 10, 42, 45, 46, 47, and 

15 48 were either sold or the sales transactions would be completed imminently, (iv) Defendants did 

16 not intend to complete the sales contracts on the eight excluded lots before completing the sales 

17 transact!ons on any other lots at the Project, (v) Defendants did not intend to make cash buyout 

18 payments due to Plaintiff pursuant to Paragraph 5 from the proceeds from the sale of every lot sold 

19 in the Project other than the eight excluded lots, (vi) Defc!1dMt Jennings was not involved in the 

20 day40-day management and operations ofille Project, and (vii) Defendants did not intend to deal 

21 honestly with Plaintiff, b\lt instead intended to deprive Pla.intiff of the benefit ofbi$ bargain and to 

22 frustrate the purpose of)he Agreements with Plaintiffby inteIPreting the Agreements in bad faith. 

23 68. When Defendants made these representations, they knew or should have know that 

24 the representations were false, and these representations were made by Defendants with the intent 

25 to defraud and deceive plaintiff and with the intent to induce Plaintiff to enter into the Agreements 

26 alJd to fully perform his obligations under the Agreements. 

27 69. Plaintiff, at the time tbe,<le representations were made by Defendants, and ~t the time 

28 Plaintiff entered into the Agreements and p~rfonned his obligations under the Agreements, was 
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ignorant of the falsity of Defendants' representations and believed them to be true. 

2 70. In reliance on Defendants' representations, Plaintjffwns induced to and did enter 

3 into the Agreelnents and fully perfonned his obligations under the Agreements, including 

4 executing documents transfet'ring title to and ownership of his interests in the Project to 

5 Defendants. Had Plaintiff known the actual facts, Plaintiff would not have taken such action. 

6 71. Plaintiff is infonned and believes, and on that basis alleges, that at the time 

7 Defendants made the promises to Plaintiff set fortb in the Agreements and at the time the parties 

8 executed the Agreements, Defendants had no intention of keeping those proroises or performing 

9 their obligations under the Agreements. 

10 72. Further, Plaintiff, at the time th<:>se promises were made and at the time the parties 

II executed the Agreements, were ignorant of Defendants' secret intention not to perform its 

12 obligations under the Agreements, and that Piflintiff could not, in the exercise ofreasonable 

13 diligence, have discovered Defendants' secret intention. 

14 If Plaintiffhad known of the actual intentions ofDcf<:>ndants, Plaintiff would not 

15 have taken such iletion, would not have enteredin\o the Agreements, and would not have 

16 pelformed his obligations under the Agreements, including but not limited to executing the 

17 documents to transfer title and ownership of his interest in the Project to Defendilnts. 

J8 74. Plajntiffs reliance on Defendants' representations was justified because Plaintiff 

19 had previously entered into agreements with Defendants and Defendants had thus far satisfied their 

20 obligations under those prior agreements, except to the extent the te.rrns of those prior agreements 

21 were modified, excused, or changed by the terms ofthe subsequent AgreementS. 

22 75. As a pro)[imate result of Defendants' fraud and deceit and the facts herein alleged, 

23 Plaintiff was depJ'ived of the benefit of his bargain in that he transferred his ownership interest .and 

24 control ofth<:> Project to Defendants and did not receive the consideration promised by Def<:>ndants. 

25 As a proximate result of Defendants' fraud and deceit and the facts herein alleged, Plaintiff has 

26 bcen damaged in an amount whioh has not yet beell ascertained, but which will be proven at the 

27 trial of this action. 

28 
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mxrH CAUSE OF ACTIDN 

2 (For Intentional MisrepJ:esentation (Fraud) as to all Defendants) 

3 76. Plaintiff hereby realleges and incorporates by referenc7 aU of the allegations set 

4 forth in Paragraphs 1 through 51, and Paragraphs 64 thfouah 75 of this Complaiut as though fully 

5 set forth herein. 

6 77. As alleged herein, prior to execution of the Agreements, Defendanll; made false and 

7 fraudulent representations to Plaintiff to induce Plaintiff to enter into the Agreements and to fully 

8 perform his obligations nnder the Agreements. 

9 78. Those representations as alleged herein include but are not limited to 

10 representations that: (i) Defendants were highly 'skUled and knowledgeable real estate developers 

11 who had vast financial resources, extensive real estate and construction capability, and an 

12 experienced tearn to complete the development of and to manage the Project, (ii) Defendants 

13 intended to'perform their obligations under the Agreements, (iii) Lots 8, 9,10,42,45,46,47, and 

.14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

48 were either sold or the sales transactions would be completed imminently; (iv) Defendanll; 

intended to complete the sales contracts on the eight excluded loll; berore completing the sales 

transactions on any other lots at the Proj.ect, (v) the cash buyout payments due to Plaintiff pursuant 

tq Paragraph 5 would be made from the proceeds from the sale of every lot sold in the Project other 

than the eight excluded lots, (vi) Defendant Jennings would be involved in the day-ta-day 

management and operations oflhe Project, and (vii) Defendants intended to give Plaintiff the 

benefit of his bargain aJ;ld to deal honestly with Plaintiff. 

79. The representations made by Defendants were in fact false and Defendants had no 

reason to beHeve them to be true at the time such representations were made by them. The true 

£acll; were that: (i) Defendants were not highly skilled and knowledgeable real estate dewlopers 

24 who had vast financial resources, extensive real estate and constn!otion capaoility, and all 

25 experienced team to' complete the development of and to manage the Project, and Defendants had 

26 no one experienced in developing real estate in Mexico, Oi) Defendants had no intention of 

27 performing their obligations !Ulder the Agreements, (iii) not all of Loll; 8, 9, 10,42,45,46,47, and 

28 48 were either sold or the sales transactions would be completed imminently, (iv) Defendants did. 

20 

PLAINTIFF GARY M. WAGNER'S COMPLAINT 



11/22/2010 14:48 13104734714 PAGE 10/24 

not intend to complete the sales contracts on the eight excluded hits before completing the sales 

2 tr~nsactionR on any other lots at the Project, (y) Defendants did not intend (0 make cash buyout 

3 payments due to Plaintiff pursuant to Parngraph 5 from the proceeds from the'sale of every lot sold 

4 in the Project other than the eight excluded lots, (vi) Defendant krmings was 110t involved iq. the 

5 day-lo-day management and operations of the Project, and (vii) Defendrul!s did not intend to deal 

6 honestly with Plaintiff, but instead intended to deprive Plaintiff of the benefit ofms bargain and to 

7 frustrate the purpose of the Agreements with Plaintiff by interpreting the Agrecments in bad faith. 

s 80. When Defendants made these representations, they knew that the representations 

9 were false, and these representations were made by Defendants with the intcnt to defraud and 

10 . deceive Plaintiff and with the intent to induce Plaintiff to enter into the Agreements and to fully 

11 perfonn his oblig~tions tmder the Agreements. 

12 81. Plaintiff, at the time these representations were made by Defendants, and at the time 

13 Plaintiff entered into the Agreements and fully performed hisobHgations tmdel' the Agreements, 

14 was ignorant of the falsity of Defclldants' representations and believed them to be tlue. 

15 82. III reliance on Defendants' representations, Plaintiff was induced to and did enter 

16 into the Agreements and fully performed his obligations Ullder the Agreements, including 

17 executing documents transferring title to and ownership ofllis interests in the Project to 

18 Defendants. Had Plaintiff known the actual facts, Plru.ntiff would not have taken such action. 

19 83. Plaintiff is informed and believes, and on th~t basis alleges, that at the time 

20 Defendants tnade the promises to Plaintiff set forth in the Agl'eements and at the time the parties 

21 executed the Agreements, Defendants had no intention of keeping those promises or perfonning 

22 their obligations tmdel' the Agreements. 

23 84. Further, P!ru.ntiff, at the time these promises were made and at the time the parties 

24 executed the Agreements; were ignorant of Defendants' secret intention not to perform its 

25 obligations under the Agreements, and that Plaintiff could not, in the exercise of reasonable 

26 diligence, have discovered Defendants' secret intention. 

27 85. {f p\aintiff had Imown of the actual intentions of Defendants, PlaJntiffwould not 

28 have taken such action, would not have entered into the Agreements, and would not have 

21 
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performed his obligations under the Agreements, including but not limited to executing the 

2 dOcUlnents to trrulsfer title and ownership of his interest in the Project to Defendants. 

3 86. Plaintiffs reliance on Defendants' representations was justified because Plaintiff 

4 had previously entered into agreements with Defendants and Defendants had thus far satisfied their 

5 obligations under those. prior agreements, except to tbe extent fue terms ofthose prior agreelne!1.l~ 

6 were modili.ed, excused, or'cbrulged by the tern's of the subsequent Agreements. 

7 87. As a proximate result of Defendants' fraud and deceit and the facts herein alleged, 

8 Plaintiff was deprived of the benefit of his bargain in that he transferred his ownership interC(it and 

9 control oftbe Project to Defendants and did not receive the consideration promised by Defendants. 

10 As a proximate result of Defend ants' fraud and deceit and the facts herein alleged" Plaintiff bas 

II been damaged in an anloullt which h(llJ not yet been ascertailled, but which will be proven at the 

12 trial of this action. 

13 88. In doing the acts herein alleged, DefendMts acted with malice, [,aud, and 

14 oppression, with wrongful intent to injury Plaintiff, from rul Improper Md' evil motive amounting 

15 to malice, and in consciolls disregard of Plaintiffs rights. The acts alleged herein were known to, 

16 authorized by, and ratified by defelldants, thereby justifying an award of punitive damages against 

17 Defendants" and each of them, in an amount which shall be established at the trial ofWs action. 

18 

19 

20 89. 

SEVENTIf CAUSE OF ACTION 

(For Declaratory Relief as to all Defendants) 

Plaintiff hereby roalleges and incorporates by reference all oftbe allegations set 

21 forth in Paragraphs I through 88 of this Complaint as though fully set forth herein. 

22 90. Plaintiff and Defendants entered into fue Agreements, as alleged herein. By the 

23 Agreements, Plaintiff agreed to transfer to Defendants his remaitling interest in the Project in 

24 exchange for certain cash buyout payments by Defendants to Plaintiff, tbe transfer of certain 

25 properties blthe Project to Plaintiff, and other good and valuable consideration. 

26 91. Plaintiff is infomted and believes, and on that basis alleges, that Defendants now 

27 contend that the sale and transfer of all eight of the Jots referenced in Paragraph 5 ofthc 

28 ,Participation Agreement is the "trigger" for the commencement of any obligation whatsoever to 

22 
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make any payments to Plaintiff. They make those contentions despite the representatit>Ds mad", by 

2 Defendants to induce Plaintitf to enter into the Agreements, as alleged herein, and the fact that the 

3 failure to transfer all eight of those lots was ca\Jsed solely by Defendants gross mismanagement, 

4 unreasonable delays, and other negligence and misconduct. 

5 92. As a result of Defendants' misinterpretation ofthe temlS oflhe Agreements, 

6 Defendants have failed and ,efused to make any payments to Plaintiff with respect to his 

7 Participation mterest, Original Capital Accollllts, or his Second Capital Accounts, as required by 

8 Paragraph 5 of the Participation Agreement. 

9 93. Defendants further contend tbat the contemplated sale of all or substantially all of 

10 the Project to a third paJ.ty is a "bulk sale" Ullder the Agreements which will not result in the 

II recognition of any "profit" to Defendants because Defendants' "loans" to the Project exceed the 

12 expected proceeds from the sale. Defendants further contend that no payments are therefore due to 

13 PlaintiffpursUlIIlt to either Paragraph 5 or 6 of the Participation Agreement from the operations of 

14 the Project over the past four years or the sale of all or substantially all of the Project to a third 

15 party. 

16 94. Plaintiff is infonllw and believes, and on that basis alleges, that Defendants further 

J 7 contend that their obligations to Plaintiff under the Agreements, including but not limited to the 

18 obligations to pay Plaintifftheir Participation Interests and their Capital Account Balances, will be 

19 tCnllinated upon the contemplated sale of all or substantbUy all ofthe Project to a third party 

20 95. As a result of Defendants' misinterpretation of the terms ofth" Agreero~nts aJld 

21 Defendants other misconduct, Defendants have failed lind refused to provide any information to 

22 Plaintiffregarding the proposed sale of all or substantially all of the Project to the third-party and 

23 have stated their intention to retain all of the proceeds [Tom that sale without making any payments 

24 to Plaintiff as required by the tenus of the Agreements, to pay Plaintiff any monies due to him 

25 . pursuant to Paragraph 5 of the Participation Agreement, or to perfonn any of the acts required of 

26 them mIder the terms of the Agreements. 

27 96. Plaintiff disputes Defendants' contentions and their interpretatioD oftha terms of 

28 the Agreements alld their obligations under the Agreements. Rather, Plaintiff contends that 

23 
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Defendants are immediately obligated to make cash buyout payments to Plaintiff pursuant to 

2 Paragraph 5 of the Participation Al,,rreement on all lots sold at the Project other than the eight 

3 excluded lots, and to perform their other obligations to Plaintiff as required by the terms of the 

4 Agreeinents. Plaintiff further contends that Defendants' obligations to Plaintiff under the 

5 Agreements will survive the contemplated sale of substantially all of the Project to il. third party, 

6 and that, in addition to Defendants' continuing liability under the Agreements, the third party will 

7 also be Hable as Defendants' successor in interest under the Agreements .. 

8 97. This dispute still exists and is an actual controversy over the respective rights and 

9 duties of tbe parties with respect to the Agreements. 

10 98. Plaintiff desires a judicial detennination of his rights and duties under the 

11 Agreements, and of Defendants' rights and duties under tbe Agreements, including but not limited 

12 to a declaration as to when Defendants must pay Plaintiff for his Participation Interest in tbe 

13 Project and his Capital Account Balances lUlder Paragraph 5, and his Profit Distributions under 

14 Paragraph 6, if any, the amount of such payments, and as to when Defendants' must satisfy their 

15 other obligations under the Agreements. 

16 99. A judicial detennination is )10Cegsary and appropriate at this time in order that 

17 Plaintiff may ascertain the parties' respective his rights and duties under the Agreements. A 

18 judicial determination is palticularly neceSliary due to Defendants' contemplated sale of all or 

19 substantially all ofthe Project to a third party and Defendants' stated intention not to pay any of the 

20 proceeds of that sale to Plaintiff for Plaintiff's interest in the Project. 

21 EIGHTH CAUSE OF ACTION 

22 (For Injunction as to all Defendants) 

23 100. Plaintiff hereby realleges and incorporates by reference all of tile allegations set 

24 forth in Paragraphs 1 through 99 of this Complaint as though fully set forth herein. 

25 101. As alleged herein, although Defendants agreed to provide title insurance to Plaintiff 

26 at Defendants' own expense for each of the lots transferred to Plaintiff pursuant to the terms of the 

27 Agreements, Defendants have failed and refused, and contjnue to fail and refuse, to do so. Without 

28 title in9urance, there is a cloud on the title of the transferred lots, and Plaintiff does not have the 
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legal protection of title h\Slll'ance for which he bargained, 

2 102, As alleged herein, although Defendants had agreed to transfer title ofLo! 6 to 

3 Plaintiff and the other Founders as a re3ult of the trade of Lot 6 for Lot 9, Defendants have failed 

4 and refused to do so, Because Defendants have failed and refused to transfer title of Lot 6 to 

5 Plaintiff and the other Founders, Plaintiff and the other Founders do not have the ability to sell or 

6 transfer that Lot to a prospective buyer, and Plaintiff does do not have the benefit of his bargain, 

7 J3ecause of the contemplated sale of the Project to a third party, an injunction is need to ensure that 

8 that transfer is made, 

9 103, As alleged here.in, beginning shortly after executing the Agreements in 2008, and 

10 continuing to the present time, Defendants and each of them have wrongfully and 1ll1lawful!y failed 

II to provide to Plaintiff the consideration due to Phlintiff \Ulder the Agreements, including but no! . 

12 limited to payment of the sums due to Plaintiff for his Participation Interest in the Project and his 

13 Capital Account Balances, as required by Paragraph S of the Participation Agreement, and to 

14 satisfy Defendants' other obligations under 111e temlS of the Agreements, 

15 1'04, As alleged herein, since those Agreemellts were signed in 2008, Plaintiff has 

J 6 repeatedly demanded that Defendants stop their wrongful conduct, and that Defendants satisfy their 

17 contractual obligations under the terms of the Agreements. Dcfend,mts and each of them have 

18 ,failed and refused, and stU! fail and refuse, to refrain from their wrongful conduct or to satisfy their 

19 contractual obligations under the terms ofthe Agreements, 

20 105. Defendants now seek tosel! all or SUbstantially all of the Project to a third party and 

21 have stated their intention to do so without paying Plaintiff any of the proceeds from that sale to 

22 sati3fY Defendants' cash buyout obligations to Plaintiff, alld without satisfying any of tile other 

23 obligations under the Agreements, including but not limited to those obligations referred to in 

24 Paragraph 101 and 102, above, Defendants further seek to r?tain all of the proceeds fTom the 

25 contemplated sale of all or substantially all of the Project to a tlf.b:d party without paying Plaintiff 

26 any of those proceeds and without first providing title insurance to Plaintiff and transfer of Let 6 to 

27 Plaintiff and the other Founders, Defendants further seek, after conclusion of the contemplated 

28 sale of all or substantially all ofthe Project to a third party, to be relieved ofany further liability to 
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Plaituifffor their obligations undcr the Ar,rreemcnts. 

2 106. Defendants' wrongful and unlawful conduct, unJc8R and until enjoined and 

3 restrained by order oft11i8 CO\ll1:, will ca\ISe great and irreparable injury to Plaintiff in thaI 

4 Defendants' contemplated sale of all or substanHally all of the Project to a third party will result jn 

5 a tratlsfer to a third party of all of the property and assets of the Project and win result in 

6 Defendants receiving cash from that sale which could very likely villlish and be unavailable to 

7 Plaintiff after that transaction is concluded. 

8 107. Plaintiff has no adequate remedy at law for the injuries currently being suffered jll 

9 that it will be impossible [01' Plaintiff to determine the precise amount of damages which they will 

10 suffer if Defendat1ts' conduct is not restrained. Moreover, once Defendants transfer all or 

11 substantially all of the Project to a third party, this court may not have jurisdiction over the Project 

12 or the new owners of the Project, and will not thereafter be able to provide the relief Plaintiff seeks 

13 in this Complaint. 

\4 . 108. As a result of Defendants' wrongful conduct, Plaintiff has been damaged in an 

15 amount as yet not fully ascertained, and in several other material respect that are not quantifiable in 

16 that other promises were made by Defendants that do not include the payment of cash but involve 

17 the perfOrn1allCe of ce.rtain acts by Defendants as they relate to the Project and/or property in the 

. 18 Project. Plaintiff will be further damaged in like manner so long as Defendants' conduct continues 

19 and the cotltemplated sale of the Project is allowed to conclude without first protecting Plaintiff. 

20 The ihll amount of such damage is not now known to Plaintiff, and Plaintiff will amend this 

21 Complaint to state such amount when the same becomes known to Plaintiff. or on proof thereof at 

22 the trial of this actIon. 

23 REOUEST FOR JUDICIAL REFERENCE 

24 PllXagraph 28(b) ofthe Participation Agreement provides for a Dispute Resolution 

25 procedure tor resolving any controversy or claim arising out of or related to the Agreements. That 

26 provision states that such disputes are to be determined under an order of general judicial reference 

27 as set forth in that Paragraph. Plaintiff will petition the COUlt for an order ofgeneraljudicjal 

28 reference order and request that this Court issue such an order pursuant to Paragraph 28(b) of the 
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Puxlicipation Agreement. 

2 rBAYER 

3 WHEREFORE, Plaintiff prays judgment as follows: 

4 1 On the breach of contract cause of action, for judgment against Defendants in favor 

5 of Plaintiff in an amount to be established at the trial of this e.ction; 

6 2. On the breach of the covenant of good faith and fair dealiug cause of action, for 

7 judgment against Defendants in favor of Plaintiff in an amount to be established at the trial of this 

8 action; 

9 3. On the breach of fiduciary duty C!luse of action, for judgment against Defendants in 

10 favor of Plaintiff in an amolmt to be established at the trial of this action and for recovery of 

11 Defendants' secret profits in an amount to be established at the trial of this action; 

12 4. On the accounting canse of action, for an order that Defendants immediately 

13 provide Plaintiff with a11 accounting as required by the Agreements and as set forth herein; 

14 5. On the negligent misrepresentation and intentional misrepresentation causes of 

15 action, for judgment against Defendants in favor of Plaintiff in an amount to be established at the 

16 trial of this action; 

17 6. On the intentional misrepresentation (fraud) cause of action, for an award of 

18 punitive damages in an amount to be established at the trial of this action; 

19 7. On tbe declaratory relief cause of action, for a declaration of the respective rights 

20 and duties of the parties with respect to the Agreements; 

21 8. On the injunction cause of action, for an order requiring Defendants, and each of 

22 them, to show cause, if ,my, why they should not be.enjoined ,,"8 set fo)th herein, during and after 

23 the pendency of this action; 

24 9. For a temporary restraining order, a preliminary injunction, and a pelmanent 

25 injunction, all enjoining Defendants, and each of them, and their agents, servants, and employees, 

·26 and all persons acting under, in concert with, or for them: 

27 a . From selling or transferring any or all of the property in the Project to any 

. 28 third party during the pendency ofthis action; and/or 
27 
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b. .From retaining any fllnth fTom the proceeds from a sale or transfer of allY or 

2 all of the property in the Project to any third party during the pendency of this nction; 

3 10. For Illte cluu:ges, delay damages, and interest on the damages as set forth in the 

.4 Agreements and allowable by law; 

5 11. 

6 the parties; 

7 

8 

12. 

13. 

For attorneys' fees and other costs of suit as allowable by the Agreeme))ts between 

For such other and further relief as the court deems just and proper; and 

For an order of a general judicial reference pursuant to Paragraph 28(b) of the 

9 Participation Agreement. 

10 

II Dated: November 12, 2010 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

BANKHEAD & HOWARD LLP 

By ~4~2fi~~w:o:-ar-----' d-,-----

~rneys for Plaintiff 
GARYM. WAGNER 
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PARTICIPATION AGRRRMRNT 

TIllS I'ARTICII'ATION A<.iRWiMliNT ("Agreement") (fated as of the 17th day of 
April. 2008 (Ihe "Effccliw Dule"), i:J mud~ by and belween Gary Wagner ("Wagner"), R!mchll 
de Cosl~ Plenly SRI. de CV ("Ral1eho"j, flnd the Wugner Family Tnisl ("WFTc\ISI") (W«gncr, 
Rancho al\d WFT1USt arc sometimes collectively roferred 10 herein a~ ("W"gner"), ami Stephen 

, C. (!mll<)S ("Games") nnd Grund Bahin d~ los Sucnos S. de R,L, de ,Co V. ("BOD"). and is made 
wirh reference to the following fnc's: ' 

Recitals: 

A. BOD through its 'affiliates intends to acquire a real estate project commonly 
known as "Bahia de /0'< .';iuenos", consisting of approximately 4,000 acres of land located outside' 
the Municipality of La Pa>.:, B,\ja California Sur, Mexico, and described more fully in Exhibit A 
(the "Land") and the improvements to be constructed thereon (the "Improvements"). The Land 
and the Improvements (collectively, the "Project") shall be owned by an affiliate of BOD 
("Property Company"), whose principal purpose shall be the acquisition, construction. 
development. ownership. operation, management, leasing. refinancing and disposition of the 
Project. 

B. Wagner owned certain direct and indirect ownership 01' participation interests in 
BOD's predecessor in interest. in the Project. and in certain Project related amenities and assets. 
all of which arc identifIed Oil Exhibit B (the "Participation Interests"). Pursuant to variNls prior 
agreements, all of which are identified all Exhibit C (the "Prior Agrcemenl,") between Wagner 
and its affiliates and certain individuals and entities JJOW owning interests in the l'rojecL Wagner 
and its affiliates have sold, trans/erred and conveyed all of their benefiCial interests in the 
Participation Interests, The parties hereto intend to provide for the legal transfer of the 
Participation Interests to various entities, all as directed by BOT). In addition, the parties hereto 
intend that Wagner be fully relieved from any and all further liability, known or \lnknown, with 
respect to the Project and any and all further capital c'tlls with respect to the Project. 

C. In consideration of the transfer Qf the legal and beneficial intetest~ in the 
, Participation Interests. Wagner is entitled to participate in certain economic benefits of the 
Project and to receive certain Project amenities. The parties hereto desire to provide ror guch 
participation and benefits. upon ali orthe tcrm~ and conditions get forth herein. 

NOW. THEREFORE, in consideration of the foregoing recitals and the covenants 
cont~jned herein. the.partie~ hereto agree as tbllows: 

1. Certain Definitions. When used in this Agreement. the following terllls shall have 
the meanings set forth below: 

., Airport" shall mean the Las Arenas airport strip and related property currently 
located on the Las Arenas property. which shall include any other location to which the Airport 
is moved at any time in the future. 
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, ,"BOD Property" shull mean any and ull properly owned by BOD or pUlch~scd 
~Vllh ~UlJ ~ [luHJH .or. [~llids bunuwcd by 5~D, whether ~uch prupCl'ty i~ vn ~ite Vf 0[[ ~ilc! 
1~c1l1dmg, but not lllnlted to (lny ~nd all eqlllpment, machinery. ond vther I\sset~ (e.g., wuter 
rights. etc,) cUI1'enlly owned or ~uhsequelltly purchased hy Ron_ 

" . "Bulk ,Sale" shall mca~. the ~alc of (i) all or suhstantially all of the property 
rellullnlng UI ~y. o[ phase 1. n,or Ill.. (1I) HII or substantially all of the property remaining in any 
Phtlse I SubdlVlSlOlI or Other SubdIVISIOl):;, and/or (iii) one (I) or marc Subdivision, to a single 
buyer Of buying group. for putposes of this Agreement. the terms "Phase" and "Subdivision" 
shall have meanings as set forth in Paragraph I of this Agreement. The term Bulk Sale shall also 
include the sale orany or all of the other BOD Property stich as equipmellt. machinery. etc_ 

"Capital Event" shall mean (i) the llnancing or refinancing oftlle Project, (ii) the 
sale. exchange or othe), disposition of all or any POllioll of the Project (other than individual L.ot 
sales), including the condemnation of the Pr~ject or conveyance in lietl thereof. or (iii) the 
dissolution of BOD, . 

"CC&Rs" shall mean the' covenants, conditions and restrictions that apply to all 
properties in the Project. 

"Deadline" shallmcan that upon execution of this Agreement by all parties. BOD 
will immediately commence' with the preparation of any and all documentation necessary to 
submit to any govemmental agency in order to effect the transfers of property contemplated 
herein, and shall have submitted any and all such documentation and required fees 10 such 
governmental agency no later than June 30. 2008. 

"Developers" shall mean Gary Wagner. Stephen Games, Paul Jennings and 
Joseph Fryzer. 

··FOllnders" shaH mean Gary Wagner. Stephen Games, Kyle TUrley. Kenneth 
Melby and Nyda Jones-Church. 

"Founders Second Capital Accounts" shall mean the amounts credited or to be 
credited to each of the Capital Accounts of Fotlnders Wagner. Games, Jones·Cluuch .. and Melby 
for their respective pro-rata shares of the proceeds received by, BOD from the sale of Lots 8, 9, 
10. 37 and 38, which proceeds were "loaned" \0 BOD, and which amounts shall be repaid to 
such Founders in accordance with Paragraph 5(c), below. However, all pre-2006 expenses paid 
or to be paid by BOD onbehalf of any of the predecessor companies, including Old Bay, shall 
firSI be deducted from such capital accounts on a pro-rata basis. As of the date of this 
Agreement, the pre"2006 expenses paid by BOD OIl behalf of Old Bay are in the amount of 
Three Hundred Eighty-Nine Sewm Hundred Thollsand and 95/xx ($389.700.95). A true and 
correct summary of such expenses is attached herpto as Exhibit "D." 

"Games' Original Capital Account Balance" shaU mean the amounts actuaUy 
contributed to Bay of Dreams S. de R.L. de C.V .. Ptoperty Research and Sales, S. de R,L. de 
C,V .. and other related entitles (collectively "BOD SRL EntitieS") by Games. As of the date of 
this Agreement. (;,imes' Oril!inal Capital Account had a balance of One Million Seven Hundred 
Forty-One Thousand Seven Hundred One Dollars ($ L 741. 701). which amount docs not include 

2 
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th~ deposit on th" ~ul~ of B"m:h C()I~H1Y Lots 8. 9 and 10, and the proc~"ds [rom th~ ,uk l)[ 
Spunish Hill Lots 37 and 38 as sct forth in hrugrnph 5(c) below or the proceeds from the sale or 
lot~ to Fry7.Cr. The balance oI'G"meA' Ori~inol "'pilOl ACcOlmt F1~lance ha~ heen verified by an 
audit and approved hy (ial11c~. . 

" . "H~)A~' shall me.an the Homeowners Association organiz(ltioll that will govern the 
I'csldcntlal propcrtws In tile ProJeCt. . 

"IlJvestors~' shall mean' Stephen Games, Nyda Joncs~Church, Kenneth Melby, 
Ky!e Turley, Paul Jennings and Joseph Fryzer. 

parties. 

"Lender" shall mean any l~ndcr that provides a Loan with respect to the Project. 

"Lots" shall mean any subdivided parcel of the Land offered for sale to third 

"Loan" shall mean any loan from a Lender secured by the Project or any portion 
thereof. or any refinancing thereof. 

"Members' Equity" shall mean and inClude the cumulative lotal of any and all 
sums contributed or loaned by any member of BOD with respect to the acquisitiol), development, 
construction. management and operation of the Project. plUS any and all additional sums paid by 
a member ·of BOD to third parties for any Project cost to the extent not paid from Project 
revenues. Members' Equity shall be reduced by the cumulative total of al)Y and all amounts of 
Net Capital Proceeds and Net Operating Proceeds previously distributed to the members of 
BOD, Members' Equity shall not include the proceeds of any Loan, except to the extent such 
proceeds are distributed to the. members of BOD. 

"Net Capitall'rocceds" shall mean an amount equal to the cash proceeds from a 
Capital Event, any condemnation award or casualty insurance payment not utilized to restore or 
replace the Project, and all amounts hdd in reserves eAtablished by 'BOD, less: 

(i) any amollnts paid in connection with such Capital Event including, 
without limitations, all fees and customary broker's fees, and other transaction costs, and in the 
case of a sale, exchange or other disposition, normal and customary closing costs .and other costs 
of the transaction, including broker's commissions: 

(ii) any debt service on a Loan, including payments of any outstanding 
principal. interest, costs and expenses due and arising under such Loan; and 

(iii) any amounts paid to third paJ1y creditors of BOD other tban a 
Lender. 

"Net Operating Proceeds" shall mean the gross revenUes on a cash basis froOl 
Project operations, including without limitation rental income, interest income and the proceeds 
of Lot sales of lost rental insurance and forfeited security deposits, less: 

3 
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(i) th~ p'1rli~n Ih~re()r "sed In pay ,,11 up~mlil1~ expells~s lind fund 
rCKcrVCR of 1l()I) and th~ !'miceti 

. .. ~ii) current debt scrvicc on a Loan, including payments of any 
outstandmg pnnclpal, IIltcrest. costs and expenses due and arising under such Loan; 

.. (iii) !lCtlWj capital Itnpr(.JVellle/)!~, ~ommissions, rcplllccmcnl.:l and 
cCllltlllgenc'es, alld to the "xtent not funded by (he Loan, OTl)' L~nd"r hQldbuck or paid from 
reserve accOUJJ!S; and 

, (iv) an amount sufficient to e,tablbh and maintain a reserves for (a) 
recurring operating expenses and the non·recurring operating expenses reterenced in clause (iii) 
of thi~ definition and (b) real estate taxes and insurance premiums (to the extent not impounded 
by Lender under the Loan). 

"Net Proceeds" of a Lot Sale shall mean fifty percent (50%) of the gross purchase 
price paid for a Lot without allY deduction for any expenses. Net Proceeds shall be distributed 
pursuant to this AgJ'eement on a eash basis (i.e" in the event a buyer purchases a Lot on terms. 
the Net Proceeds shall be the amount of cash actually received from a buyer, whether as a 
deposit or a payment on terms, less fifty percent (50%) for expenses). 

"Net Proceeds" of a Bulk Sale shall mean the purchase price for the Property 
included in the Bulk Sale less the transaction costs and expenses lt1curred by the seller with 
respect to the Bulk Sale, including, without limitation, a reasonable allocation of Mexico's 
capital gain or other income taxes resulting directly from the sale of each such lot (but doe~ not 
include any transfer or acquisition tax which shall be paid by the buyer of such propenYl, 
broker<lge and sales commissions payable 'IS a result of such sale, costs of title insurance 
premiums, charges for any concessions granted to the transferee in connection with such Lot 
~ale, documentary stamp taxes, escrow fees and, recording charges, prepayment fees payable to 
any lender and applicable attorneys' fees and costs actually paid by the sellcr, but excluding any 
foreign, U.S" state or federal income taxes, franchise taxes or othcr taxes based on income. For 
purposes of this definition, the term "Property" shall mean any and all land, equipment, 
machinery, rights. or other assets C\lrrcntly owned by or later acguired by BOD. Net Proceeds of 
a Bulk Sale shall be distributed pursuant to this Agreement on a cash basis (i.e., in the event a 
Bulk Sale buyer purchases on terms. the Net Proceeds shall be the amount of cash actually 
received IToma buyer, whether as a deposit or a payment on terms, les~ fifty percent (50%) for 
expenses). 

"Other Subdivisions" shall mean any of the subdivisions that will be planned in 
Phases II and lll. 

"Owners" shall mean any other personsllot already included in thedefinitions of 
"Pounders." "Developers" or "Investors" who may acquire an ownership, participation or 
economic interest in the Project. 

"Phase" shall mean Phase !, Phase II or Phase III of the Land (as defined in 
Paragraph A of the Recitals), 'and as set forth in Ihe $uhdivision maps for the Land existing as of 
the date of execution of this Agreement. 

4 
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"Phn~e I" shall mefUl the approximately 2,372 acres of land referred to as Phase I 
011 the Map of the Project, utl'lIC LlI](j eUITcd cupy uf which is ullu~hd hereto U~ f:.xhioil "I:\." 

. "I'hase.ll" shall lllean the approximately 242 aercs <!£ hmd referred (0 as Pha::;~ 11 
nn the M~p of the Project. ~ true and correct copy of \vhich is attached hereto as Exhibit "F." 

. <'Pha~~ III," shull meun th.., appru:dmutcly 1,657 "en:s of hmd relcrred to a.s Phase 
1II 011 the Map of the ProJect, u tnll, and cQrrect copy ~lf which is uttached hereto as Exhibit "G" 

"Phase I Subdivision" shall mean one of the live (5) Subdivisions of Phase I (as 
defined in Paragraph 1 of this Agreement) commonly referred to as Golf envelope (Beach Club), 
Spanish Hill, Puerto, Ocean Golf, atld Marina Oceall. A true find correct copy of a Map of the 
Phase I Subdivisions is attached hereto as Exhibit "H" 

"Profit Distribution" shall mean any aod all distributions made by BOD ailer all 
obligations set forth in Paragraph 5 of this Agreement have been paid in full and "II BOD 
Member Equity has been returned and paid in full. Such distributions shall be made from time to 
time based on the majority approwl of the sh<Ireholders of BOD from the proceeds resulting 
lrom Net Capital Proceeds and Net Operating Proceeds, as such terms arc defined herein. 

"Wagner Entities" shall mean Wagner's family and all entities owned by or 
controlled by Wagner. 

"Wagner's Original Capital Account Balance" shall mean the amotmts actually 
cOlitiibuted to Bay of Dreams S. de R.L de C.V" Property Research and Sales. S. de R.L. de 
C.V" and other related entitles (collectively "BOD SRL Entitles") by Wagner. As of the date of 
this Agreement, Wagner's Original Capital Account had a balallce of One Million Forty-SiX 
Thousand One Hundred Fifty"Seven Dollars ($1,046,157), which amount does not include 
distribution of the proceeds from the sale of Lots 8, 9 and 10 uf Four Hundred Thirty-One 
Thousand Dollars ($431.000), nor does it include the deposit originally received on Lots 37 and 
38 as set forth in Paragraph 5(c) below. The balance of Wagner's Original Capital Accoullt 
Balance has been verified by an audit and approved by Wagner. 

2. Legal Transfer of Participation Interests. From and after the Effective Date, upon 
the written request of BOD, Wagner shall cause the Participation Interests to be legally 
transferred to such entities as designated by BOD. Except for such consideration previously paid 
to Wagner pursuant to the Prior Agreements and as provided for herein, each transfer of an 
Participation Interest shall be without furthei' consideration. Wagner, Rancho and WFTrust each 
agree and shall each cause any affiliated entity owning an Participation Interest to execut." such 
documents and instruments and to pertorm such acts as may b" necessary or eonven,,,nt to 
effectuate and perfOlTI1 the transfer of the Participation Interests. 800 shull have all of lhe 
appropriate documents prepared at BO~'s expense and shall n<!tify Wagner in writing that such 
documents are ready tor his signature. Once BOD prepares the appropriate documents, each 
party shall then be responsible for their own at~orneys' t~es and costs in r~viewing and revi.sing 
SUbsequent drafts until the documents are finahzed alld stgned by the parhes. Upon any faIlure 
by Wagner to perfonn any of the above acts, BOD may make, execute, Pt~blish and record any 
and aU such instruments. certificates and documents for an~ In the nan1e ot any tran~fcror of <!o 
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Participation Interest, all at the Hole CXP"Il~~ \If BOD. Wagner her~by up points BOD 'IS its agent 
and altom~y·in·fuc( to u;o;"cul" ~Uco instruments; however, such appointment is limited to the 
tr:UlHfcr~ spccifi;u!ly sd .1orth in litis Agreemen(. As limited, this uppointmcnt being coupled 
wIth an mterest IS tn·evocable. . 

3. Representations and Warranties of Wagner, Rancho and WFTrust. Wagner, 
Rancho and ~Trust each ~lerehy represents and warrants to BOD lhat: (i) the declaring pal1y 
has the f~lI ngh~ and auth"mty to cOl,cr into this Ag,reemcnt; (ii) this Agreement is a legal, valid 
and bmdmg obllgatJolJ ot the declaring party and IS enforceable ngainst the declaring party in 
accordance with its terms; (iii) the declaring party I",s not made any agreement for [he benefit of 
creditors or taken any action or suffered any action under any insolvency, bankruptcy, 
reorganization, moratoriulll or other debtor-relief act oj' statute; (iv) each of the Parti"ipation 
Interests shall be conveyed free and clear of all liabilities, obligations and liens, pledges. 
mortgages. security interests, encumbrances, charges, restrictions and claims or any other 
adverse claim or right whatsoever: and (v) the delivery to each transferee of the instruments of 
transfer contemplated by this Agreement with respect to each Participation Interest will at the 
time of transfer vest good and marketable tiile to and the valid and enforceable right to receive 
and USe each such Participation Interest, free and clear of all liens, liabilities or other adverse 
claim or right whatsoever_ 

4. _ ReRresentations and -Warranties of BOD and Games, BOD and Qames hereby 
represent and warrant to Wagner, Rancho and WFTnlst that: (i) BOD and Games have the full 
right and authority to enter into this Agreemenl; (il) this Agreement is a legal, valid and binding 
obligation of the declaring parties and is enforceable against the declaring parties in accordance 
with its terms: (iii) neither BOD nor Games haye made any agreement for the benefit of creditors 
or taken any action or suffered any action under any insolvency, bankruptcy, reorganization, 
moratoriulIl or other debtor-relief act or statute; (iv) Bay of Dreams JV, LGC is a duiy organized 
and existing Delaware limited liability company as or tile date of this Agreemettl; (v) BOD is the 
S(lle owner of the Project as of the date (If this Agreement; (vi) the signator~ to this Agreement 
have the full right and authority to execute this Agreement on behalf ofthe entity for which they 
are signing; (vii) each of the transfer~ of property to Wagner contemplated by this Agreement 
shall be conveyed Iree and clear of all liabilities, obligations and liens, pledges, mortgages., 
security interests. encumbrances, charges. restrictions and claims or any other adverse claim Or 
right whatsoever, with the exception that each such property may be SUbject to Project CC&Rs 
and HOA obligations and dues; and (viii) the delivery to each transferee of the instnlments of 
transfer contemplated by this Agreement with respect to each such transfer will at the time of 
transfer vest good and marketable title to and the valid and enforceable right to receive and use 
each such property free and clear of all liens. liabilities or other adverse claim or right 
wbatsoever_ ' 

5, LLC Participation Interests and Payment lor Participation .interests, BOD shall 
make or cause the following consideration to be paid as provided for in this Paragraph 5 in 
exchange for and in consideration of the promises made to Wagner by BOD in the Interim 
Agreement dated February 25, 2006 (tbe "Interim Agreement"), the Share Purchase Agreement 
dated March 7, 2006 (the "Share Purchase Agreement") [mel the Ownership Interest Purchase 
Agreement dated April 29, 2006 (the "Ownership Purchase A¥reement"), includ.ing but not 
limited to Wagner's interest in the Developer Assets as set forth 10 Paragraph 12 01 the lntcnm 
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Agreement UtI less 'atld until this Agre.::met\l is exec(,ted by ".11 purtles, the rnterim Agre~m~l1t, 
the t;hnrc Purchase Agreemel1t and the OWl1cr,~hiI1 rllt'(,h~Re Agt'eement shall continue to rernoin 
in rull r"rce nud dr~ct os it rclot~s 10 Wagner. 

_ . n. Payment for Participation Intercsts. Commencing with the closing of the 
hrst LC1t snle to OCCII! after t!lC. I.nUl~fer of Lots 8, 9, 10, 42, 45, 46, 47 and 48, BOD shall poy 
Wu.gner the sum. oJ Two MlIho~ Dollars ($2.000,000) (the "Participation Interest Payment"), 
wIndt shall be pend upon Illt: receipt of from each Lot Sale and each Bulk Sale escrow. Upon the 
close of escrow of each Lo! Sale, Wagner shall be paid an amount equal to five percent (5%) of 
the Net Proceeds of each such Lot Sale and/or each Bulk Sale until all amounts due 10 Rafael 
Brito pursuant to BOD's agl'eement with Rafael M. Brito Anderson ("Brito"), a true and correct 
copy of which is attached to this Agreement as Exhibit I, are paid in full, BOD reserves thcright 
to enter into a modification agreement with Brito, provided that such moditicatioJ] docs not 
increase the amount payable to Brito. When all amounts due (0 Brito pursuant to that agreement 
(as modified) are paid in full, Wagner shall be paid an amount equal to ten percent (10%) of the 
Net Proceeds of such Lot Sale and/or each Bulk Sale until the Participation Interest Payment has 
been paid in full. Upon the full payment of the Participation Interest Payment, Wagner's right to 
receive any Net Proceeds from the sale of Lots shall automatically terminate, except as otherwise 
set forth in this Agreement. For purposes of this Paragraph, "Net proceeds" shall have the 
definition set forth in Paragraph 1, 

b, Payment of Wagner's and Games' Original Capital Account Balances, 
Once the Participation Interest Payment set forth in Paragraph 5(0.) has been paid In full, BOD 
will immediately begin paying to Wagner and Games the balance of their respective Original 
Capital Accounts. For purposes of this Paragraph, "Original Capital ACCOlmt Balances" shall 
have the definition set forth in Paragraph I. Payment of Wagner's and Games' Original Capital 
Account Balance shall be mndo immediately upon tbe disbursement of funds lTom each 
subsequent Lot Sale and Btllk Sale escrow as set forth herein. Upon the close of each subsequcnt 
Lot Sale and Bulk Sale. Wagner and Games, shall each be paid their Pro-rata Share of an amount 
equal to ten percent (10%) of the Net Proceeds of each such Lot Sale and Bulk Sale, For 
purpoSeS of this Paragraph, "Net Proceeds" shall have the meaning set torth in Paragraph I. 
Wagner's and Games' "Pro-rata Share" shall mean the percentage of each of Wagner and Games 
to the combined total oftheir Original Capitnl Accounts, . 

c. Payment of Founder's Second Capital Account Balances (related 10 the 
Founder's participation or ownership in interest in Lots 10, 37 and 38). Once the Particlpation 
Interest Payment has been paid in full pursuant to Paragraph 5(a), and Wagner's and Games' 
Original Capital Account Balances. have be~n paid in full pursuant to Paragraph 5(b), BOD will 
immediately begin paying Founders the balance of their respective Second Capital Accounts. 
"Founders' Second Capital Account Balances" shall have the meaning set forth in Paragrapb I, 
Payment of Founders' Second Capital Account Balance shall be mad~ immediately upon the 
disbursement of funds from each subsequent Lot Sale and Bulk Sale escrow as set torth herein. 
Upon the close of each subsequent Lot Sale and Bulk Sale. each of the Founders, including 
Wagl1er, shall be paid their Pro-rata Share of an amollllt equal to ten percent (10%) oftlte Net 
Proceeds of each such Lot Sale and Bulk Sale. Por purposes of this Paragraph, "Net Proceeds" 
~haJl have the meaning set fbrth in Paragraph I. The Founders' "Pro-rata Share" shalt mean the 
percentage of each of the Founders' Second Capital Account to the total amount of ali of the 

7 



11/22/2010 15:41 13104734714 PAGE 02/20 

F()llllders' Sec(md C~pitl\l Accounts, as set forth Oil Exhibit J to this Ag,reement. The pattic., 
a~ree that the following accurately reflects the loan tl) BOD (If rhe pl'(JCeeOR ~h'Mdy received 
with rC$pcct t(l the $alc of Lots 10,37 and lil 8$ ofthc date ofrhis Agreement: 

(1) 1.9LLQ. The parties understand that Lot 10 was sold tor Two 
Million Four HIUldred-Fifty Thollsnlld D01l01s ($2,450,000), and lhat a deposit of Two Million 
One Hun~rcd Th()u~and l!ollarR (:1;2,100,001)) received for the sale of I~ot 10 was loaned by the 
owners 01 .Lot 10 (I~cludlng .Wagner) to BOD. On or before the Deadline. Wagner's Capital 
Accounl will he credited for /JIS 20% share of the $2.1 00,000 deposit on the sale of Lot 10. ' 

(2) Lot 37. The parties understand that Lot 37 was sold for Four 
Hundred Thirty-SeVen Thousand Five Hundred Dollar~ ($437,500), and that the proceeds irom 
the sale of Lot 37 were loaned by the owners of Lot 37 (iIlcluding Wagner) to 130D. On or 
before the Deadline, Wagner'a Capital Account will be credited for his 24.755% pro-rata share 
of the $437.500 sak price. ' 

(3) Lot 38. The parties understand that Lot 38 was sold for Four 
Hundred Fifty Thousand Dollars ($450,000), and that the proceeds from the sale of Lo\ 38 were 
loaned by the owners of Lot 38 (including Wagner) to BOD. On or before the Deadline, 
Wagner's Capital Account will be credited for his 24.755% share ofth.., $450.000 sale price. 

6. Participation Payment. In addition to the Participation Interest Payment set forth 
in Paragraph 5, above, WagJ,cr shall be entitled to receive an amount equal to nine percent (9%) 
of any and all Profit Distributions made by BOD as and when made. For example,. if One­
Hundred Dollars ($100,00) of Profit Distributions is distributed l;ly BOD, of that amount Wagner 
will receive the first Nine Dollars ($9,00) and [he remaining Members will receive the remaining 
Ninety-One Dollars ($91.00) on a prorata basis. 

7. Proceeds From Sale of Lots 8, 9, 10 and 4. The financial tenns set forth in the 
Interim Agreement with respect to Lots 8. 9 and 10 (Beach Colony) will not be affected by this 
Ag,eement. The parties agree that the following accurately rctlects the status of Lots 8, 9. 10 "s 
of the date of this Agreement: 

a. Lot 8. The parties understand that Lot 8 has been sold for a total of One 
Million Eight Hundred Fifty-Five Thousand Dollars ($1.855,000), and Wagner acknowledges 
that he has, received his pro rata share of the procecds from the sale of Lot 8. 

b. Lot 10. The parties understand that Lot 10 has been sold lor a lotal of 
Two Million Four Hundred Fifty Thousand Dollars ($2,450,QOO), that the deposit of Two Million 
One-Hundred Thousand Dollars ($2,[00,000) received with respect to that sale was loaned to 
BOD as sct forth in Paragraph 5.c(1), and that the balance of Three Hundred-Fifty Thousand 
Dollars ($350.000) has subsequently been paid. Wagner acknowledges that he has received his 
pro rata share of the balance ofthe proceeds from the sale of Lot 10., 

c. Lots 9 and 6. The parties understand that the owner of Lot 6 intends to 
trade Lot 6 for Lot 9. Since Wagner had a 20% ownership interest in Lot 9, through this trade, 
Wagner will acquire a 20% ownership imere't in Lot 6. Wagner will be ~ntitlcd to a '20:'" 
interest in the proceeds of the sale of Lot 6. The owners of Lot 6. IIlcludmg Wagner. WIll 
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determine as a group how they want to hold title to· such Lot, and each su~h owner shall he 
involved in all decisions reluted to the marketing and stile of that Lot. As of the dat~ of this 
Agreement. Lot 6 is priced at Four Million ~eye? Hundred Fifty Thousand Dollars ($4,750,000). 
l1pO~l the sale of Lot 6. Wagner shaH be paid Ius 20% share of the net proceeds [rom such sale 
WIthm ten (10) days of the close of escrow. for purposes of this Section, "net proceeds" shall 
mean the total ~ale price less any sales commissions. . 

d. Proceeds From the Sale of Beach Colony Lot 4. In <;onncction with the 
sale of Lot 4 to Jennings for One Million Seven Hundred Ninety Thousand ($1.790,000), Games 
agreed to pay to Wagner fifty percent (50%) of the sale price of Lot 4 in excess of One Million 
Seven Hundred Ninety Thousand ($1,590,000) (i.e" $100,000). Altho~lgh Jennings has not paid 
the full amount oftllat pW'chase pricc, Games and/or Jennings shaH pay to Wagner One Hundred 
Thousand Dollars ($100.000) within thirty (30) days of Effective Date ofthis Agreement. 

8, Giggling Marlin Beach Club Easement. The Giggling Marlin Beach Club 
COMBe") currently operating at the Project is the sole property of'Wagner and Games or his 
assignee. as equal owners, and all profits from the operation of GMBC will be distributed 
equally between Wagner and Games, and all capital expenditures will be paid eq,ually by Wagner 
and Games, It is anticipated that as part of the master plan for the Project, at a future date the 
current physical location of GMBC may be changed and a new retail center may be constructed 
on the beach in the same genetai Vicinity as the existing OMBC. The general location of the 
planned retail center is depicted on Exhibit K to this Agreement. BOD shaH cause Property 
Company' t~ grant GMBC, Wagner and/or Games an exclusive, irrevocable easement (the 
"Easement") fOr the use of the space within the Project (the "Easement Area") currently used by 
GMBC. The Easement will be at no cost to OMBC. including but not limited to any rent, dues. 
or special assessments, with the exception that GMBC shall be responsible for the payment of its 
own operating costs such as electricity and other utilities, and its prorata share of any direct 
operating and maintenance expenses associated with the retail space based on the square-footage 
of GMBC and the other retail space. GMBC will receive its reasonable water needs at BOD's 
cost. The Easement shall provide that in the event of any construction within the Easement Area 
and/or temporary relocation of the GMBC during construction of the permMent facility, BOD 
will relocate the.OMBC to a comparable temporary location and will pay for such construction 
mid for all improvements at the temporary location. BOD and/or Property Company will provide 
GMBC with reasonably comparable space to the Easement A(ea at no cost to GMBC. The new 
location will be at least the same size as the eXisting GMBC building and will be on the ground 
floor at the forefront of the new retail space., Upon completion of construction, OMBC shall 
have the first right to select groWld floor space on the beach of the sanN size as the E.1sement 
Area in the new construction and BODlPropcrty Company, at its sole expense, shall build out the 
replacement space to a comparable level of finish as existing in the original Easement Area as of 
the date the new construction is completed. The Easement Area shall be used for restaurant and 
related retail purposes as they exist in the Easement Area as of the date if this Agreement. The 
Easement shall terminate in the event the Easement Area is used for purposes other than as 
provided for herein or Wagner and/or Games collectively own less than fifty one percent (51.%) 
of OMBC. If either Wagner OT Games buys out the other partner, the Easement will continue in 
fuil fOrce and effect. During construction of the Easement Area, BOD will guarantee GMBC a 
space to continually operate its business and BOD shall pay for any Md all costs of construction 
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the temporary locatiun,Purking ~paces shull be provided (0 UMBC lor its !.Ise and the usc of its 
pa(wn~ on (he ~amc or mere favorable basis as the other rcluillclUUll:i. 

, . 9.. . Lot _ Tr~\!lSfel·s. In eXch,ulJ;;e for Hnd in partinl considcru(iol1 0f Wagner's 
purlIelpuhllll Interest III the D~vel(lpcrs Assets as xcI forth in the Prior Agreement and in 
cNchange for the land swap needed (0 complete the 15 th I-Tole of the Golf Course as set fOlth in 
paragraph 5(g) of this Agre~mcnt, .B<)!) SIHlll came Property Company to transfer the tollnwing 
mN (6) I.ot~ to Wagn~r, or hl& nominee, at no cost or eNponsc except a~ provided tor herein: (1) 
Lot 70 in Spanish Hi1l, (2) Lo! 126 in Enclave 52, (3) Lot 127 in Enclav"" 52, (4) Lot 153i~ 
Enclave 62, (5) Lot 154 in Enclave 62, and (6) Lot 102 in Section 40, as shown on the Vita 
Architects Illustrative Map dated April I, 2008, attached hereto as Exhibit L. 

a. All of the infrastructure improvements to each ~uch Lot will be included at 
BOD's cost, wjth the exception that, at the time Wagner sells each such Lot to a third party. 
Wagner shall pay to BOD the slim of I'orty Thousand Dollars ($40,OOO) per Lot. Wagner 
reserves the right to assign such payment through escrow at the time of the conveyance to the 
third party. 

b. BOD shall be solely responsible for the cost and expense oflhe transfer of 
each sllch Lot, including but not limited to transfer taxes and escrow, closing and title insurance 
costs. 

c. BOD shall pay any and all costs and expenses to transfer each such Lot to 
Wagner, including but not limited to transfer or acquisition. taxes, brokerage and sales 
commissions payable as a result of sllch tr<lnsfer, costs of title insurance premiul1)S, documentary 
stamp t8)(es, escrOW fees and recording charges, and any taxes owed by BOD as a result of the 
transfer of such Lots, Such Lots shall be transferred to Wagner ~t the lowest possible value so as 
to minimize the acquisition/transfer taxes to bi; paid by BOD. 

d. Eaeh such Lot shall be conveyed free and clear of all HOA fees, liens, 
pledges, mortgages, security interests and encumbrances, but shall be subject to any Pr~iect-wide 
CC&Rs, with the understanding that Wagner will be subject to only those CC&Rs applicable to 
other Founders, Developers, Investors and Owners. 

c. Transfer of each of these Lots shall occur as soon as is practicable, but no 
later than the Deadline. 

t: With respect to such Lot~, neither Wagner nor any of th" Wagnet Entitle, 
shall be charged any BOA dues or other assessments so long as such Lots continue to be owned 
by Wagner or any bflhe Wagner Entities. 

g. Upon execution of this Agreement by all parties, Wagner will have the 
right to immedi&te possession of the Lots sct forth above, regardless of the dute ofJegal t=sfer. 

h. So (bat the marketing of Wagner's Lots will not unduly compete with the 
lots being offel'ed for sale by BOD, Wagner agrees that he will list 1)0 more than ooe (I) such Lot 
for sate during 2008 and nO morc thM tW() (2) Ims for s~lc during 2009, However, Wagner or a 
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Wugnur Entity may a~ any tim~ ~lrfcr fo~ ~alc or 8cll any of the Lots as a "pocket listi,'€." and mny 
trade any ofthc LOfR m Wagllc,' R Role dlRcretion. 

L BOD shall pmvid~ to Wngll~r one (l) Pha,~ I Coif Cuurse/Club 
Membership, which Wagner can transfer \0 the buyer of one of his six Lots without cost to such 
b,\lyer or Wagner. BOD ~hall also provid~ tn Wagner llve (5) additional Phase I Golf 
Course/Club Memberships at one-half of the theil-prevailing Membership fee which Wagner can 
transfer to the buycrs of lhe other five (5) Lots. Wagner 01' the buyers of such Lots shall pay the 
Membership Fee to BOD at the ljme of close of escrow on each such Lot. No membership dues 
or other aSsessments shall be charged on ony of the six (6) Memberships until each such Lot is 
tmnsferred to a third party, then BOD shall charge any and all membership dues and other 
assessments as are charged to other Golf Course/CIt,b Members. 

j. Within ninety (90) days of the Effective Date of this Agreement, BOD 
shall mark the comers ofeaeh of the six (6) Lots with BOD's pole system in accordance with the 
fIIustrative Map. . 

. 10. Golf Course 15'/1 Hole Parcel Transfer. In order for BOD to properly design the 
IS"J Hole of the Golf Course, it requires some additional parcels of land that Wagner currently 
OWJlS. The parties agree to swap certain land needed by BOD for the 151h Hold with similar land 
and view type. To accomrlish the goals of BOD, Wagner shall transfer ~ertain of his property 
adjacent to the planned 151 Hole to BOD, and BOD shall trallsfer certoin of its property adjacent 
to the planned 151h Hole to Wagner. Such properties are depicted in the drawing attached as 
Exhibit M to thi~ Agreement (the «Rainbow" map will be moditkd so that the property line for 
the IS'h Hole shall follow the eXisting road on the 11O,th-east side of the 151h Hole). BOO shall be 
solely responsible for the cost and expense of'the transfer of such properties, including but not 
IJmited to acquisition/transfer taxes and escrow, closing and title insurance costs. BOD and 
Wagner shall transfer such propelty to the other at the lowest possible value so <IS to minimize 
the acquisition/transfer taxes to he paid by BOD. Such property shall be conveyed fi'ce and clear 
of all liens, pledges, mortgages, security interests and encumbrances, but shall be subject to any 
Project-wide CC&Rs. Such transfer shall occur as soon as is practicable, but no later than the 
Deadline. In exchange, Wagner shall receive one (1) Lot which is ibcluded in the six (6) Lots to 
be conveyed pursuant to Paragraph 9 of this Agreement. Further, BOD agrees to develop a 
release form describing the risk to adjacent property owners of golf balls coming from the 
Projects' Golf Courses and releasing )30P from any and all liability related to ~uch risk. The 
release form shall he signed by any and all owners of property adjacent to any of the Projects' 
Golf Courses. Wagner agrees to obtain the transferee's signature Oil such release at the time of 
transfer to a third party of propelty hc owns that arc acljacent to the Prqjects Golf Courses. which 
release shall include a release of both Wagner and BOD from such risk. 

II. Retaining Wall for l5 1h Hole Tee Box. As soon as is practicable, but no later than 
the Deadline, BOD shall develop a plan for construction of the retaining wall for the 15th Hole. 
tee box, and shall submit such plan to Wagner for his review and input. Construction of the 
retaining wall for the 15th Hole Tee Box will be commenced in accordance with such plan as 
soon as .is practicable (iod will be paid for in its entirety by 1300. BOD agrees to prOVide, at 
BOD's sale expense. all vegetation needed lor landscaping. the 15"1 Hole Tee Box and for 
providing maximum protection to the adjacent propertl,,". SOD agrees to place the tees for the 
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15'h Ilo,le Tee Box as titr to the south of the Tee Box us possihle. The rcmining w(\11 will be 
c.onstructed of materials. notive to the nrea and consistent with Lhe rest of' the golf coursc 
cOllstmctioll. BOD furthel' agrees to place a meter high rock wall along the length of the I S'h 
lIole Tee Box along with local vegetation to protect life ami property ulong the north-cast siue or 
the Tee Box. BOD agrees 10 complete cleaning of the post-construction contamination on the' 
bench (rock ond any foreign objects that are mixed with the sand) consistent with the resl orthc 
bench-front properly in th" vicinity of the 15"' Hole Teo Box as soon as is practicable, but not 
latcr than sixty (60) days "ftcr completion of the retaining WAll to,' the 15th Hole Tee Box. 
Wagner shall have the rig!l! to inspect and approve the location and design of the rctaining wall, 
as well as the adequACy of the .BOD's clean-up efforts related to contamination of the beach. 

12. Transfer of Participation Interest in Variolls BOD Properties. 

a. Transfer of Participation Interest in Rancho Villas Property. The parties 
acknowledge that, prior to April of 2006, the owners of the Rancho Villas Property, which 
consists of approximately fifteen (15) acres of property and is depicted in Exhibit N to this 
Agreement, were Rancho de Costa Plenty and Villas de Convencioncs, each as 50% owners. 
Pursuant to the Ownership Interest Purchase Agreement dated· April 29, 2006 (the "Prior 
Agreement"), Jennings and Fryzer each aC<.1uired a 25% participation interest in the R<lllcho 
Villas Property, leaving Wagner (as Rancho de Costa Plenty) with a 25% Participation interest 
and Games (as Villas de Convenciones) with a 25% Participation interest; however, thai transfer 
has not yet been documented. The parties desire that BOD own all of the Rancho Villas 
Property. Therefore, in connection with and in consideration of this Agreement, Wagner. 
Games, Jennings and Fryzer shall transfer to BOD each of their participation interest in that 
property. BOD shall be solely responsible for the cost and expense of the transfer of such 
property to BOD, including but not limited to transfer or acqllisition taxes, broker<lge and sales 
commissions, jf any. costs of title insurance premiums, documentary stamp taxes, escrow fe~s, 
closing costs and recording charges. Such property shall be conveyed free and clear of all liens, 
pledges, mortgages, security interests and encumbrances. Wagner, Games, Jennings and Fryzer 
shall transfer such propelty to BOD at IhelQwest pos$lble value so as to minimize Ihe 
acqUisition/transfer tuxes to be paid by BOD. The parties shall sign any ond all ddcumcnts 
necessary to effect such transfer no later thm, the Deadline. BOD hereby grants to Wagner and 
Wagner Entities unlimited access to s\lch property and a ten (10) year easement (the "easement 
petiod") to use the bodega (storage unit) that Wagner is currently usiltg on that property, free and 
cleat· of any obligation to pay rent, dues or any other charges. The easement period shall 
commence on the date of execution of this Agreement hy all parties. 

b. Transfer of Portion of Rancho Propertx. l'ursuailt to the Prior Agreement, 
Wagner retained a 25% participation interest in the approximately fifty-five (55) acres 
commonly referred to as the Rancho property that is adjacent to the Rancho Villas Property 
which is depicted in Exhibit a to this Agreement. In connection with and in consideration of this 
Agreement, Wagner shall release his 25% Participation interest in such properties to BOD at no 
cost or expense except as provided for herein. Such property shall be released to BOD free and 
clear of all liens. pledges, mortgages, security interests and encumbrances. Release of Wagner's 
participation interest in such properties shall be effective upon execution of this Agreement by 
all parties. . 
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. c. .BfJI.<k'llil:u,1LParticipation Interest in Four Oilier Properties. l'ur3uunllo lhe 
I'rior Agl'CCmCIH, Waglw rt'lTained a 25% particip'ltioll il1terc~( in four other properties located in 
Los Planes and La l'a7" commonly rd.rred tu (IS twv hV~I~~~ lUid twu Ivts, and depicted il1 
Exhibit!, to this Agreement, In conl1e~,lioll with and in cOllsideruliun of this Agreement, Wawtcr 
shall release his 25% participation interest in 9ueh properlies tu BOD at no cost or expense 
except as provided for herein, Such property shall be released to BOD free and clear of all liens. 
pledges., mortgages, se,CUrILY interests <~nd encumhrances. Release of Wagner's participation 
lOterest.1n such propelilcs shall be effectIve upon execution ofthis Agreement by all parties, 

13, Property Sales and Marketing Research (",PSMR"), Wagner shall convey his 
Participation interest in PSMR, including any and all tmlgible assets of PSMR, to BOD as soon 
as is practicable, but no later than the Deadline .. with the exception that Wagner or his assignee 
will be given exclusive ownership of the 200 I Ford F 150 Pickup Trust and the 200 I Dodge 
Dakota 4-door Pickup Truck, as set forth below, BOD and/or the other appropriate entities shall 
execute such documents as may be necessary to effect the transfer of such vehicles to Wagner or 

. his assignee, . 

a. 2001 Ford 1'150 Pickup Truck. Wagner. individually, purchased the 2001 
Ford H50 Pickup Truck. which he lIsed to travel to the Project to conduct business wjth respect 
to the Project the period of 8everal years. The purchase price of the Fl50 Pickup Truck was 
added to Wagner's Capital Account. Wagner acknowledges that title to this vehicle has been 
transferred by PSMR to Wagner. The Kelly Blue Book Value of approximately Thirteen 
Thousand Two Hundred Eighty"Five Dollars ($13,285) shall be deducted from Wagner's Capital 
Account on or before the Deadline. 

b, 200 I Dodge Dakota 4-door Pickup Truck, Wagner, jndividually, 
purChased the 2001 Dodge 4o door Pickup Truck. whiCh Diego Trevino has been using to travel 
to the Project and elsewhere, Although Wagner paid for that vehicle individually and has not 
received credit in his Capital Account for the purchase price or any other expenses related to this 
vehicle, the title has been held by PSMR. Therefore, PSMR shall provide a bill of sale to 
Wagner and shall transfer title to this vehicle to Wagner on or before the Deadline. 

14, Landscaping Needs, Wagner and/or Wagner Entities shall have the ability 10 take 
various plant materials that are located within the Project for Wagner's future landscaping needs 
for his current residence at the PrC\iect if such plant material is removed as part of the Project's 
construction and landscaping process or is designated by the person responsible for th" Project's 
landscaping a.~ plant materials no longer needed for the Project. 

15, Minimum Bulk Sale. If BOD desires to accept an ofIer whiCh, if accepted. would 
result in the 8ale of all or substantiallY all of the Project. BOD shall convene a meeting of every 
person or entity having an ownership. participation or economic interest in the Project. including 
Wagner. for the purpose of voting on the sale. 

16, P!udcntial CaHfomia Realty Baja Sur. The provisions of Paragraph 13 of tbe 
Interim Agreement relating to Prudential California Realty Baja SUI' ("Prudential") shall remain 
in full force ~nd effect. In the event Pnldenti.1 California Realty Baja Sur is unable to 
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.atistact(>rily perft'll'l11 .<Uch "erviccs, BOD ~hall choo~c ,mother r~ult)'/mark~ting company to take 
Prudential's pla~c, . 

17. Founders,' Owncr~":, J2gX£!!)J]g~!L;\j)r!. .. I11VMtot$.' .. Rights. In the event thut, 
Property (:ompally provides ally Project pcrq\lisil~" vI' privilcgc~ to its Founders, Owners, 
Developers and/or Investors, or access and use of any Project facilitie~, such as a frcc 
membership ill any golf cout'se and club of the Project, or the u,e of any or'the Prqjcct clubs, 
hotels, spas aild or other special services, Wagner and his family will receive the same 
perquisites and privileges as those granted to the other Pounders, Developers, Owners and 
Investors. Specifically, these perquisites and privileges shall include, but are not limited to, the 
following: . 

a, Discount on Future Property Purchases. Wagner and the Wagner Entities, 
shall be offered the most favorable discount offered to any other person, including Founders and 
Investors. for any properties offered for ~ale by BOD. 

b, FOl.lDders Names on Plagues, The name of each of the Founders shall be 
included on plaques and/or SigllS commemorating the Founders which shall be located 'at the 
entrance to the Land, or at such other strategiC location as BOD shall detemline, On such 
plaques or signs, the name.~ of the Founders shall appear as follows: Stephen and Sandy Games, 
Gary and Tracy Wagner, Kenneth O. and Cheryl Melby, Amalia LaCombe, Nyda Jones-Ch\lrch 
and Kyle and Stacy Turley .. 

. c, Proiect Membership Clubs. Wagner and his family shall receive 
memberships to any and all of the Project membership. clubs, hotels, spas andfor special services, 
at the same or equal level as the other Founders, Owner, Developer or Investor, at no cost to 
Wagner or his family. Guests of Wagner or his family may accompany Wagner or his family at 
no charge to Wagner or his family, 

d. Las Arenas Airport Usage, Wagner and Wagner Entities shall be entitled 
to the same or better benefits relating to the use of the Airport 'strip, facilities, and hangar sites, as 
are offered to any other Founder, Owner, Developer or Investor at no cost to Wagner or the 
Wagner Entities, However, in the case of the build out of hangars, Wagner will be responsihle 
for his own hangar costs, The area allocated to Wagner for the hangar site shall be no less thall 
100 feet by 100 feet, or a size similar to those of any other Founder, Owner, Developer or 
Investor, whichever is greater, iii the area of the hangar sites designated tor the Founders, In the 
event a hangar is' built by BOD for usc by its Founders, Owners, Developers or Investors, 
Wagner will have the right to use such hangar at no cost to Wagner or Wagner Entities, In the 
event the Airport is relocated, as proposed by the Las Arenas group, at any time in the future, 
then all improvements, including but not limited to hallgars, airstrip, power, windsocks. 
communications, FBO, security and fcncillg, etc., shall be paid by Las Arenas andlor their 
investors or sllCcessors, Wagner's rights as set forth in this paragraph shall continue regardless 
of what entity will own such AirpOlt. ,Wagner is entitJed to use the airstrip, airport and hangars 
at no cost to Wagner, including no landing fees, asses~mellts, rents, or other usage charges. 

e. Water Usage by Founders, Wagner and Wag1ler Entilies. BOD shall 
establish a three-tiered consumption criteda and liniits which sholl apply equally (0 the 

14 



11/22/2010 15:41 13104734714 
PAGE 09/20 

residences and other propclllcs owned by Pounders, including Wugnel'. W"ter lIsuge within tim 
c~tablishcd eonwmption limit~ 8hull be charged to Founders, ineiudillg W~gl\er, as follows: (i) 
water usuge up to 11 certain reasonable limit per residCl\c.e ~h~1I be pmvide.d to the Pounders fr~~ 
of chmge in perpetuity; (ii) .wutor usage above the tree uMge shall be provide tu (he Founders at 
BOD's actual coRt; and (iii) wMer usage in excess of\he established c!)n~umpti()n limits shall be 
charged to the Founders at the most favorable rate charged by BOD to other residents of the 
Pr,oject. ,With respect to an~ lots sold by Wa.gner or the other Founders to third parties, such 
tlurd partIcs shall be responSible tbl' paying the standard rate charged by BOD to other residents 
of the Project. BOD shall supply to Wagner and Wagner Entitles a sufficient amount, within 
reason, for Wagner's and Wagner Entities' properties as well as reasonable access to the Ranch's 
well site as needed by Wagner and W"gner Entities. In the event thal BOD is unable to or fails 
to supply water to Wagner's properties as needed by Wagner, Wagner shall have the right 10 

access any of BOD water sources, including reservoirs and well sites, in order to satisfy 
Wagner's water needs, at the prevailing ratc·based on Wagner's water usage consumption limits 
set forth above, In the event the reservoirs or other available water supplies are not able to 
supply such water needs, BOD shall cooperate with Wagner to refit water wells to allow for such 
access by Wagner. 

f. Phase I Golf CQursc. With respect to the future Golf Cour:;e in Phase I, 
Wagner will be given one free membership for him and his family, at no cost to Wagner, 
incl\lding but not limited to membership fees. round charges, cart fees. dues 01' assessmc!)\ 
obligations. In addition, Wagner and hi~ family will be given lockers in the Locker Room 
designated for Founders. Owners, Dcvelopers or Investor$ of a size comparablc to those giwn to 
the other Founders. Owners. Developers and Investors. Any guests playing golf with Wagner 
shall play free of charge, With respect to any other special guest privileges extended to other 
FolltHlers, Developers, Invcstors or Owners, Wagner will be granted the same guest privileges, 
including but not limited to any special guest-fee program, in addition, Wagner will be granted 
four (4) additional Golf Course memberships, free of any membership fees, dues or asscssmCl)! 
obligations. for Wagner to offer with the sale ()f lots owned by Wagner or Wagner Entities, In 
the event Wagner transfers or sells these additional memberships tll a third party, such third palty 
shall be responsible for all dues obligations after the date of the transfer. but shall not be 
responsible for any membership or transfer fees on those memberships, 

g. Founders, Owncrs, Developers Md Investors Events, Wagner and his 
fhmily shall be informed of and be invited to all events designated for Founders, Owners, 
Developers or Investors that may occur from time to time, Wagner shall be entitled to bring up 
to four (4) invited guests to any such event. 

h, Founders', Owners', Developers' and Investor Meetings, Wagner shall be 
informed of and be invited to any· Founders', Owners. Developers atld Investors' meetings, 
which shall take place a minimum of twice a year. at which time Wagner will be provided with 
detailed financial infonnation related to the Project. Wagner shall be provided with updates 011 

the status of the Project, including but not limited to sales, financial position and future plans, 

i, Golf VOllchers, Wagner shall be entitled to give up to two (2) vouchers 
each month for a free round of golf at the Golf Course to be constructed in the Project to any 
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individl)al~ wh(lltl he believes may be a potential purchMer of pl'Operty jll the I'mjce!, at 110 cost 
to Wagner. BOD will honor all ouch voucl1Cl'~ for a pct'!od of 15 YMr,~ from the Effective Date. 

. j. ActCe.% t<), BOD Alf.P.\;ll~B. W3gner and Wagner Entities will haw the 
same rigb!!l as the other Founders, Owners, Developers and Investors with respeGt to reasonable 
lI~~ess 10 allY airplane owned, lensed or used by BOD or a rdated entity atBOD's actual cost on 
n pl:f hour bil1~d l1ltc, If fce~ arc waived f()r Jennings, Fryzcr, Gnmcs or Church's personal usc, 
such fees will also be waivcd Cor Wagner and Wagner Entities. Otherwise, Wagner will 
reimburse BOD for its actual cost of such airplane 011 the most favorable per hour billed rote 
actually charged t() the other FO~l11dcrs, Owners. Dcvelopo>rs and Investors. Wagner and his 
family and guests will also be granted "jump on" u~e of such airplanes (e.g., if a BOD airplane is 
flying to a location that Wagner and his guests want to fly) at no charge to Wagner, his family 
and his guests. BOD will advise Wagner via email on a monthly or more frequent basis of the 
flight schedule tbr each ailplane showing destination, dates. times ()f departure and the number 
of available scats. whiclt shall then be available on a first-come, tlrst-se.rved basis. 

k. Boat Moorings and Marina Slip. Wagner will retain his right to continue 
to use the two mooring sites he is currently using. Upon the establishment of a mooring plan tor 
the Project. Wagner will be granted the same rights as the other Founders, Owners. Developers 
and Investors, but no less thaJl the right to unlimited use of two similar mooring sites. In the 
event BOD proceeds with the development of a marina, whether on site or off site, Wagner will 
be granted the right to one marina slip no smaller than to accommodate a fifty (50) foot boat or 
the same as any other Founder, OW\ter, Developer or Investor, whichever is larger, free of any 
membership fees, maintenance charges, special assessments, rent or dues obligations. Wagner's 
mooring sites and slips shall be in the same general location as his existing mooring sites. 
Wagner will have the right to choose bis mooring sites and marina slips in a lottery with equal 
rights as the other Founder, Developer. Investor 01' Owner. 

I. Access to BOD's Property. Wagner and his family shall have unlimited 
access to all BOD property, including but not limited to land, roads and gates as 'any other 
Founder. Developer. lnvestor 01' Owner, and shaH be provided with a key to all gates constructed 
on Project property. 

m. BOA Dues and Assessments. Neither .Wagner nor any of the Wagner 
Entities shaH be charged BOA dues or other assessments on any ()fthcir property owned by them 
in perpetuity. with the exception that, in the event Wagner andlor any of the Wagner Entities sell 
property to a third party, all appllcable BOA dlle~ and assessments wiil be Charged \0 the new 
homeowner from the effective date of the transfer. 

n. ,Heavy Equipment. Wagner and BOD bave· entered into a Purchase 
Agreement dated February 20, 2007. with respect to the transfer of Wagner's interest in certain 
heavy equipment. The tenllS of that Purchase Agreement remain in fulr force and effect and 
Wagner shall continue to enjoy the benefits granted t() him thereunder, including but not limited 
to the right to use <my or all of the heavy equipment owned or used by BOD or the p,~jcct at the 
discounted rate of 35% 'off of the standard hourly rates for such equipment in Cabo San Lucas 
and LaPaz. In ridditi()n, Wagner and Wagner Entities shall be given the benefit of any more 
favorable rental programs that arc given to other found~rs, Owners, Developers or Investors. 
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o. Use of 800 and Project Facilities. Wagner ~nd Wagner Entilie. shall 
have the some right to unlimited use of all facilities of BOD and the Project as thut granted to 
any other Founder., including but uot limited to boat ramps. etc .. at. no cost. or expense to Wagner 
or Wagner Entities. 

p. Oolf ~Qurse and Club Reciprocity Pl'ogratn~. To the extent that the BOD 
Founders, Owners, Developers or Investors negoti"atc any re~ort or golfcoul"se or club rcciprocity 
programs with any other resOlt or golf course llr club. Wagner and his family will be granted the 
same reciprocity right~ as the other Founders. Owners. Developers or Investors. 

q. No Capital Call Position and No Liability on Any BOD Loans. Neither 
Wagner nor any Wagner Entity will be in a capital call po~jtion with respect to the Project or any 
of the BOD's obligations. Neither Wagner nor allY Wagner Entity will bc obligated to pay any 
Joan principal. interest. costs, fees. or any other expenses related to any loans made to BOD or 
which are secured in whole or in part by the Project. 

17. Time is of the Essence and Damages for Delays. The parties to this Agreement 
agree that time is of the essence of this Agreement, and that delays in satisfying their respective 
obligations under this Agreement will be detrimental to the other parties. The parties further 
agree to use their best effo.rts to satisfy.their respecti ve obligations as soon as is practicable under 

·the circumstances. However. ill order to prevent unreasonably delays, the parties agree to the 
tbIJowing liquidated damages and agree that they are reasonable as the damages for such delays 
cannot be accurately determined: The parties agree that, in the event they fail to meet the 
Deadline or any other time frame set forth in this Agreement, they shall pay to the other party 
One Hundred Fifty Dollars ($150.00) for each day they delay in satisfying each such Deadline. 
In the event that either party can establish that the delay in meeting a specific deadline WllS due 
solely to circumstances .and/or delays outside of their control, the Deadline shall be extended one 
(1) day for each day that such other delays continued to occur. The par1ies agree that, with 
respect to any act on the part of BOD or Games herein that requires action on the part of a 
governmental agency, BOD and/or Games shall submit. by the Deadline. any and all documents. 
fees and other items required by the governmental agency (0 perform thtl tasks the governmental 
agency is being requestcd to perform. Itl the event any party is entitled to liquidated dam~ges as 
set forth in this Paragraph. such liquidated damages will be added to or deducted from. as 
appropriate. Wagner's Capita) Accmmt. and which shall be distributed in accordance with the 
provisions of this Agreement. 

18. Further Assw·ances and Cooperation. Each ofthe parties hereby agree [0 execute 
any and all other· documents and take any and all further steps whieh may be necessary or 
appropriate to further or implement the telms of this Agreement, as may be requested from time 
(0 time by any of the other of the parties. including without limitation. Garnes, Wagner, BOD 
and other related entities which any of the parties has control. Wagner will also make himself 
availablc to answer any questions related to the historical operation of the Project as reasonably 
needed. 

19. Accounting and Records. BOD shall prepare and maintain its books and records 
in accordance with generally accepted accounting practices consistently applied during [he 
periods involved. and shaJl retain all books and records for any period required by the laws oCthe 
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United States and Mcxie ... _ hl connection with each payment made to Wagner, B()D Bhall submit 
to Wnp,lter ,111 accounting with respect to the_calculation orsuch payment. BOD shalJ submit to 
Wagner such additi<\M111 reports, records, <lata. information and limmciul sl"lcmcnl~ u~ Wugn~r 
muy rcu.~onubly require, nnd which n:lutc 10 u d<!t .. 'rmillution of ~mounlg due 10 Wagner 
hereunder_ Wagm:r will be provide., with deloiled up-to-date financial informolion regllrdillg Ihe 
Project at le~sl two (2) Ii m~~ ~"ch yeu!". 

20, Projccllnfurmu\ion and Audit Rights, The parli,," acknowledge that Wagner will 
have a significant -continuing financial interest in the Project. Therefore, Wagner shall be 
provided any and all infonnation regarding the status of the Project thaI may affect his 
participation and financial interest, including but not limited to financial infonnation, sales 
information, maps, coordinates, and other intormation as reasonably requested by Wagner within 
five (5) business days of each such request. Not more than twice during any calendar year, 
Wagner (or his agents) may inspect copy and audit all of the documents and infonnation 
specified in Paragraph 19 and the books, records and tax returns of BOD, at any time during 
normal business hours upon ten (lO) business days prior notice. In addition, Wagner shall be 
proVided with any and all such information that is provided to any other Founder, Developer, 
Investor or Owner, In the event any such inspection or audit reveals an underpayment by BOD 
to Wagner, BOD shall, within ten (10) business days of receipt of notice, pay Wagner the 
amount of the underpayment. In the event of an underpayment of 5% or more of the amount 
owed for any period, BOO shall reimburse Wagner [or all reasonable costs and expenses of such 
inspection or audit. 

21. . Representations Regarding Participation Interests. If any Founders, Developers 
or Investors provide I0311S to BOD, BOD hereby represents that none of these individuals has the 
right. at any time. to foreclose on the Projector any part thereof, 

22, Indemnification. BOD herebY agrees to indemnifY, defend and hold harmless 
Wagner. Wagner Entities, Wagller's family, his heirs and any related companies and companies 
that Wagner controls that are or have been related to BOD, from and against any and all 
liabilities, claims, losses. actions, damages, fines. costs. expenses, lawsuits, causes of action and 
deroands(collcctively "Actions''). including. without limitation, attorneys' fees and other costs 
or expenses arising Qut of the Project and/or breach of any of Wagner's and/or aOD's 
representations 31ld warranties, knoW/) or unknown, and breach of any of BOO's obligations 
pursuant to this Agreement, Within a reasonably period of time, Wagner shall notify BOD upon 
learning of any Actions for which he might seek indemnification, BOD's obligation to 
indenmify hereunder shall be reduced if and to the e:<lent that the failure to give such notice 
prejudjces BOD_ BOD may participat" in the defense of all Actions against Wagner where BOD 
may be held liable pursuant to this Paragraph, Neither pmi>' shall settle any Action on behalf of 
the other party without the other party's prior approval. Wagner shall at all times have the right 
to retain counsel of his own choosing in connection with any Action, 

23. Releases by Wagner. EFFECTIVE AS 01' THE EFFECTIVE DA IE AND 
EXCEPT AS OTHERWISE PROVIDED FOR IN THIS AGREEMENT, WAGNER SHALL 
RELEASE PROPERTY COMPANY AND BOD AND THEIR MEMBERS, MANAGERS, 
ADVISORS, AND OTHER AGENTS AND EACH OF THEIR RESPECTIVE MEMBERS. 
PARTNERS, TRUSTEES, BENEFICIARIES, EMPLOYEES, OFFICERS, DIRECTORS, 
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OWNERS AND SHAREHOLDERS (THE "RELEASED PARTIES") FROM ALL CLAlMS 
wroCH WAGNER OR ANY AGENT, REPRESENTATIVE, AFFILIATE, EMPLOYEE, 
DIRECTOR, OFFICER, PARmER, MEMBER, SERVANT, OWNER, SHAREHOLDER OR 
OTHER PERSON OR ENTITY ACTING ON WAGNER'S BEHALF OR OTHERWISE 
RELATED TO OR AFFILIATED WITH WAGNER (EACH, A "WAGNER RELATED 
PARTY") HAS OR MAY HAVE ARISING FROM OR RELATED TO ANY MATTER OR 
THING REf-A TED TO OR IN CONNECTION WITH THE PROJECT, THE PARTICIPATION 
INTERESTS, OR THE PRIOR AGREEMENTS INCLUDING WITIIOUT LIMITATION, 
ANY CLAIM FOR INDEMNIFICATION OR CONTRIBUTION OR OTHERWISE 
(COLLECTIVELY, "RELEASED MATTERS"), AND WAGNER SHALL NOT LOOK TO· 
BOD OR ANY OF THE RELEASED PARTIES IN CONNECTION WITH TIIE FOREGOING 
FOR ANY REDRESS OR RELIEF. THIS RELEASE SHALL BE GIVEN FULL FORCE AND 
EFFECT ACCORDING TO EACH OF ITS EXPRESSED TERMS AND PROVISIONS, 
INCLUDING THOSE RELATING TO UNKNOWN AND UNSUSPECTED CLAIMS, 
DAMAGES AND CAUSES OF ACTION. THIS RELEASE SHALL NOT APPLY TO ANY 
OF BOD'S OBLIGATIONS UNDER THrs AGREEMENT OR ANY REPRESENTATIONS 
OF BOD CONTAINED IN THIS AGREEMENT. 

WITH RESPECT TO TIIE RELEASED MATTERS, WAGNER FURTHER 
ACKNOWLEDGES IT HAS HAD FULL ADVICE OF LEGAL COUNSEL OF WAGNER'S 
CHOICE AND HAS READ AND CONSIDERED THE PROVISIONS OF CALIFORNIA 
CIVIL CODE SECTION 1542, WHICH READS AS FOLLOWS: 

"A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH 
THE CREDITOR DOES NOT KNOW OR SUSPECT TO EXIST IN HIS 
OR HER FAVOR AT THE TIME OF EXECUTING THE RELEASE, 
WHICH IF KNOWN BY HIM: OR 'HER MUST HAVE MATERIALLY 
AFFECTED HIS OR HER SETTLEMENT WITH THE DEBTOR." 

WAGNER HEREBY EXPRESSLY WAIVES AND RELINQUISHES ANY RIGHT OR 
BENBFIT WHICH WAGNER HAS OR SHALL HAVE UNDER CALIFORNIA CIVIL CODE 
SECTION 1542 AS IT RELATES TO THE RELEASED MATTERS, AND IN THIS 
CONNBCTION WAGNER ACKNOWLEDGES AND HEREBY EXPRESSLY AGREES 
THAT THIS AGREEMENT SHALL . TEND TO ALL UNKNOWN, UNSUSPECTED AND 
UNANTICIPATED CLAIMS R DA GES, AS WELL AS THOSE WHICH ARE NOW 
DISCLOSED, WITH RESPEC 0 T RELEASED MAnERS. 

WAGNER'S INITIALS: 

24. Release by BOD and Games. EFFECTIVE AS OF THE EFFECTIVE DATE 
AND EXCEPT AS OTHERWISE PROVIDBD FOR IN THIS AGREEMENT, BOD AND 
GAMES SHALL RELEASE WAGNER AND HIS FAMILY, WAGNER ENTITIES, HEIRS, 
ADVISORS, COMPANlES, AND OTHER AGENTS AND EACH OF THEIR RESPECTIVE 
MEMBERS, PARTNERS, TRUSTEES, BENEFICIARIES, EMPLOYEES, OFFICERS, 
DIRECTORS, OWNERS AND SHAREHOLDERS (THE "RELEASED PARTIES") FROM 
ALL CLAIMS WB'ICH BOD AND GAMES OR ANY OF THEIR AGENTS, 
REPRESENTATIVES, AFFILIATES, EMpLOYEES, DIRECTORS, OFFICERS, PARTNERS, 
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MEMBERS, SERVANTS, OWNBRS, SHAREHOLDBRS OR OTHER PERSONS OR 
ENTITIES ACTING ON BOD'S OR GAMES' BEBALF OR OTHERWISE RELATED TO OR 
AFFILIATED WITH BOD OR GAMES (EACH. A "BOD-RELATED OR GAMES-RELATED 
PARTY") HAS OR MAY HAVE ARISING FROM OR RELATED TO ANY MAlTER OR 
THING RELATED TO OR IN CONNECTION WITH THE PROJECT, THE PARTICIPATION 
INTERESTS, OR THE PRIOR AGREEMENTS INCLUDING WlTHOUT LIMITATION . , 
ANY CLAIM FOR INDEMNIFICATION OR CONTRIBUTION OR OU-lERWISE 
(COLLECTIVELY, "RELEASED MATTERS"). AND HUD AND GAMES SHALL NOT 
LOOK TO WAGNER OR ANY OF THE RELEASED PARTIES IN CONNECTION WITH 
THE FOREGOING FOR ANY REDRESS OR RELlBf. THIS RELEASE SHALL BE GIVEN 
FULL FORCE AND EFFECT ACCORDING TO EACH OF ITS EXPRESSED TERMS AND 
PROVISIONS. INCLUDING THOSE RELATING TO UNKNOWN AND UNSUSPECTED 
CLAIMS, DAMAGES AND CAUSES OF ACTION, THIS RELEASE SHALL NOT APPLY 
TO ANY OF WAGNER'S OBLIGA nONS UNDER THIS AGREEMENT OR ANY 
REPR.ESENTATIONS Of WAGNER CONTAINED IN THIS AGREEMENT. 

WITH RESPECT TO THE RELEASED MA HERS, BOD AND GAMES FURTHER 
ACKNOWLEDGE THAT THEY HAVE HAD FULL ADVICE OF LEGAL COUNSEL OF 
THEIR CBOICE AND HAVE READ AND CONSIDERED nIE PROVISIONS 01' 
CALIFORNIA CIVIL CODE SECTION 1542. WI-IICH READS AS FOLLOWS; 

"A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH 
THE CREDITOR DOES NOT KNOW OR SUSPECT TO EXIST IN HIS 
OR HER FAVOR AT THE TIME OF EXECUTING THE RELEASE, 
WHICH IF KNOWN BY HIM OR HER MUST HAVE MATERIALLY 
AFFECTED HIS OR HER SETTLEMENT WITH THE DEBTOR." 

BOD AND GAMES HERESY EXPRESSLY WAIVE AND RELINQUISH ANY 
RIGHT OR BENEFIT WHICH BOP OR GAMES HAVE OR SHALL HAVE UNDER 
CALIFORNIA CIVIL CODE SECTION 1542 AS IT RELATES TO THE RELEASED 
MAlTERS. AND IN THIS CONNECTION BOD AND GAMES ACKNOWLEDGE AND 
HEREBY EXPRESSLY AGREE THAT THIS AGREEMENT SHALL EXTEND TO ALL 
UNKNOWN. UNSUSPECTED AND UNANTICIPATED CLAIMS OR DAMAGES. AS 
WELL AS THOSE WHICH AR~rOW SC SED. WITH RESPECT TO THE RELEASED 
MATTERS. 

/: . . 

BOD'S INITIALS: I'<..L?""',,~ ~/;:.=----
GAMES' INITIALS: 

.... "'----
I' 

25. Disclaimer. Each of the paJties hereto. by entering into this Agreement or by 
taking any action hereunder or with respect to the Project. shall not be deemed a partner or joint 
venturer of any other party hereto or a fiduciary of any other party. Each of the parties hereto 
acknOWledge and agree that they may own. operate, manage and dispose of their own property as 
they each detemline in their sole and absolute discretion and that they each have ~o duty to any 
other p"rty except as expressly provided for in this Agreement. None of the pattles sh~ll ha~e 
personal liability for the promises made under this Agreement except as expressly prOVided tor 
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in thill Agreement. In no event shall IIny of the parties be liable to (lilY of the oth~r parties Ihr 
punitive, exemplary ·or cOl1sequcmial damages, inc!ud;'\€., witho\ll limitation, 10'[ jll'util" 

whatever the naulte or breach by the pally hereunder. Wagner acknowledges and agree~ that 
nothing contained in this Agreement creates an ownership interest in the ProJect except with 
r<'spcct to the properly tQ be conveyed to Wugner in uccordunce with this Agreement. The 
purlic3 ",cknow1cdge and agree that this Agreement creates an economic interest in the Pr(,>jcct as 
set forth herein. Euult purly expressly waives any right to file a lis pcndens against the property 
of any olh~r pOliy llf any P<ll't thereof. 

26_ Latc Charges and Interest. In the event that any paynt~nt due to Wagner 
hereunder is not paid when due, BOD sllall pay to Wagner a late <;harge of six percent (6%) of 
the amount due, and shall pay interest at the rate often percent (10%), compounded monthly, on 
the amount duc_ from the due date until the payment. all late charges, and all accrued interest is 
made in full. 

27_ Rcmedies. III the event BOD and/or Games btca<;hes any of the agreements set 
forth in this Agreement, Wagner shal! be entitled to allY and all remedies available to him under 
the laws of the United States and/or Mexico, including but not limited to injunctive relief, 
declaratory relieve, and a mOl1ey judgment. 

28. Dispute ResolutIon/Judicial Reference 

a. Non-binding Private Arbitration_ Prior to commencing any judicial 
reference action as provided for il1 this Paragmph, any controversy or claim arising ollt of or 
relating to this Agreement shall be submitted to non-binding private arbittation in a mutually 
agreeable California location. in accordancc with the commercial arbitration rules of the 
American Arbitration Association or other similar standards. The parties shaH hear the 
arbitrator's fees and any filing fees eq\1ally. 

b. Dispute Resolution. Any dispute, claim, controversy 01' action 
(collectively· "Dispute") arising directly or indirectly out of or ill any way relating to this 
Agreement which is not resolved by the private arbitration as provided for in paragraph 14 
herein, shall be resolved by a general judicial reference pursuant to Califomia Code of Civil 
Procedure Section 638; and/or other successor or applicable statute, court rule or provision of 
law, in accordance with the provisions set forth in this Agreement. 

c. Judicial Reference. Any dispute between the parties shan be tried by a 
judicial rcferee as judge pro tern lmder an order of general judicial reference to try and detenninc 
all iss\1es of fact and law, whether legal or equitable, to be chosen by the parties from a list of 

. retired California superior, appellate and supreme court judgcs and justices. The parties 
expressly waive any rIgbt to a trial by jury. If the parties are tillable to agree, then the retired 
judge or justice wbo shall act as tbe referee shall be appointment by the Los Angeles Superior 
COlirt in accordance with Code of Civil Procedure Section 640, and/or other successor or 
applicable statute, court rule, or provision of law, with each. of the parties entitled to only one 
disqllalification pursuant to Code of Civil Procedure Scction 170.6, which right to 
disqualification must be exercised, if at all, at the he~rinli! on the petition to obtain the judiCial 
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rcfcrcnc~ ord~r and/or to have the referee hearing on the petition to obtain the .iudicial rcterence 
ordvr and/or to have the rcrcr~c appuinlcd. The action shull he conducted and the isslles 
dctcnnincd in compliance with all judicial rulcs and all stututory and decisional law of the slut~ 
(If ClIlifurnin as i r the mulier were r"Hlllllly litigated in Superior Cuurt und nol by way of judicial 
reference. 

d. Cost. The cost of the retereoce sha.1l initially be bome equally by the 
parties. but the prevailing party shall be entitled to obtain reimbunlcmenl for its share of the 
reference cost and shall be awarded it~ attol11eys' and e"pcrts' fees and all other costs and 
e"penses of litigation. 

e. Procedures. The referee shall conduct and decide all pre-trial. trial and 
post-trial procedures which may arise as if the matter wo;:re fomlalty litigated in the Superior 
Court. The judgment entered upon the decision of the rcferee shall be subject to all post-trial 
procedures and to appeal in the same manner as an appeal from any order or judgment in a civil 
action. All JUles of evidence as set forth in the Evidence Code. all JUles of discovery as set forth 
in the Code of Civil Procedures. other applicable California and federal statutory and decisional 
law, and all JUles of court shall' be applicable to any proceeding before the referee. 

f. Specific Enforcement. This reference provision may b~ sp~cifically 
enforced by the filing of a complaint or petition or motion seeking speeitie enforcement as may 
be directed by applicable statute and/or JUle of court. The parties may apply to the Los Angeles 
Superior Court for injunctive or other pre-judgment relief prior to the appointment ofilie referee, 
and such application and related proceedings prior to the appointment 0 f the ro;:ferco;: ~hall not be 
a waiver of the enforceability atld application of this judicial. reference provision to such Dispute 
or any other Dispute.' 

g. Governing Law: Venuc. The validity. interpn . .'tation, and perrormaoce of 
this Agreement shall be controlled by and construed under the laws of the Stato of California. 
The parties hereby consent to the exclusive jurisdiction and venue of the Los AngeJes Superior 
Court, and specifically recognize the waiver of their right to remove any action to federal court 
on the basis of diversity jurisdiction or on any other basis. 

29. Amendments. This Agreement may only be amended in writing signed by each 
ofthe parties to thi~ Agreement. 

30. Attachments. The parties acknowledge thaI. as of the date of execution of this 
Agreement by all parties, not all of the attachments described herein arl' actually attached. The 
parties agree to use their best efforts to finalize any and all such attachments and BOD agJ:ees to 
provide Wagner with a complete copy of this Agreement. along with all attachments, no later 
than April 30. 2008. . 

31. Binding Effect and Assignment. Thi~ Agreement shall inure to the benefit of and 
shall be binding upon the parties hereto and their respective heirs. nomine.es, successors, legal 
representatives and assigns. This Agreement may not be assigned by any of the parties without 
the prior written consent of Wagner. Upon Wagner's approval to such an assignment. the 
original party shall 'no longer be liable to Wagner for ~llY amounts due Wagner after such 
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assigoIDen!, provided the assignee acknowledges hI writing th(lt it is bound by the terms and 
conditj(\ll.~ ofthi~ Awccrncrll. 

32. Caption Headings. Captions at the beginning of each numbered Of lettered 
Paragraph. of this Agreement are solely tor the convenience of the parties "nd shall not be 
deemed part this Agreement. 

33. Entire Agreement. This Agreement contains the entire <,greement between the 
parties and supel'sedes any prior written or oral agreement or statement by the parties or any third 
party concerning the subject matter of this Agreement, with the exception of the Purchase 
Agreement-Construction Equipment dated February ;10, 2007, which shall remain in full force 
and effect. This Agreement may only be amended in writing, signed by the parties hereto. 

34. Counterparts. Tbis Agreement may be executed in counterparts, each of which 
shall be deemed to be an original, but all of Which, when taken together, shall constitute but one 
l\greement. 

35. Notices. All notices required to be given under this Agreement shall be in writing 
and shall be transmitted either by personal delivery, overnight courier (such as Federal Express) 
or through the facilities of the United States Post Office, postage prepaid, certified or r<:gistered 
mail. return receipt requested. Any such notice shall bc effective upon delivery, if delivered by 
personal delivery or overnight courier, and fOlty-eight (48) hows after dispatch, if mailed in 
accordance with the above. Notices to 'the respective parties shall be sent to the following 
addresses unless written notice of a change of address has been previously given pursuant hereto: 

Wagner: 

With a copy to: 

BOD: 

Gary M. Wagner 
12152 Moorpark Street, Suite 304 
Studio City, CA 91604 
Fax: 818-907-7301 
Email: sr.gw@comca~t.ne\ 

Bankhead Ncsthus & Howard LLP 
Attn: Laurie J. Howard 
4730 Rancho'Del Mar Trail 
San Diego, CA 92130-5210 
Fa,,: 858-720-8302 
Email: howardriilbnbllp.com 

Orand Bahia de los Sucnos S. de R.L. de C.V. 
Attn: Pall I Jennings 
11859 Wilshire Boulevard, Suite 600 
Los Angeles, C"lifornia 90025 
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With a copy to: Russ, August, Kabat & Kent 
Altn.: Steven M. Siemens 
)'159 Topanga Canyon Boulevard, Suite 130 
Woodland Hill$. CA 91367 
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36. Waivers. 'rhe failure by BOD or Wagner to insist upon strict pcrfonnance of any 
of the terms and conditions hereof shall not be deemed a waiver of any sllb~equcnt breach or 
default in allY ofthe telIDS or conditions hereof: 

.37. Partial Invalidity. If any portion of this Agreement as applied to either party or to 
any circumstances shall be adjudged by a court of competent jurisdiction to be void or 
unenforceable, such portionshall be deemed severed from this Agreement and shall in no way 
affect the validity or enforceability of the remaining portions of this Agreement 

[Si?,I1C11Ure.l" on.!v/!owing page] 
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IN WITNESS WHEREOF, the parties have el(ecuted this Agreement as of the date first 
written uhnvc. 

"Wagner" Cb ~ ~~~--I-_ 
Gary Wagner . "y-

I 

Rancho de Costa Plenty S de RL de CV 

HWFTrust'~ Wagn~~ily Trust 

By: '-=--.L..........1-T::~~7~--rT'!:\........:;r;;:-~i7T 

Stephen C. Games 

"BOD" Grand Bahia de 10$ Suenos S. de R,L. de C.V. 

By: ____________________ _ 
Nrune; __________________ ___ 

Title: 
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IN WITNESS WHEREOF, the parties have eM~\lted thIs Agreelllem as or the dRlc fir:;t 
written above. 

"Wagner" 
Gary Wagner 

'"Rancho» Rancho de Costa P!entyS de RL de CV 

By: ~ __ ~ ________________ __ 
Name: __________________ ___ 

Title: 

"WFTrust" Wagner Family Trust 

By: __ ~ ________________ ___ 
Name: ____________________ __ 

Title: 

"Games" 

"BOD" Orand Bahia de los Suenos S. de R.L. de C.V. 

By: ~ __ ------__ ----------
Name: 
Title: 
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IN WITNESS WHEREOF. the parties hElve executed this Agreement as or the date first 
wrillcn above. 

':·Wagner~~ 

Gary Wagner 

"Rancho" Rancho de Costa Plenty S de RL de CV 

By: ______________________ ~ 
Name: __________________ __ 

Title: 

"WFTrust" Wagner Family Trust 

By: __________ ~ ________ __ 
Name: ______________ __ 

Title: 

. "Games" 
Stephen C; Ganles 

"BOD" Orand Bahia de los Sucnos S. de R.L. de C V. 
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ADDENDUM TO PARTICIPATION AGREEMENT 

THIS ADDENDUM, dated as of the 30th day of J\Il\C, 2008, modifies the 
PARTICIPATION AGREEMENT ("Participation Agreement") dated as of the 17th day of 
April, 2008 by and between Gary Wagner ("Wagner"), Rancho de Costa, Plenty 3RC de CV 
("Rancho"), and the Wagner Family Trust ("WFTrust") (Wagner, R!U\cho and WFTrust are 
sometimes collectively referred to herein ~s ("Wagner")). aud Stephen C. Games ("Games") and 
Grand Bahia de los Suenos S. de R.t. de C.V. ("BOD"), and is made with reference to the 
following facts: 

Recitals: 

A. Wagner, Games and BOD entered into a Participation Agreement dated as of the 
I7th day of April, ;W08. ' 

B. Subsequent to the execution of the Participation Agreement, Wagner, Games and 
BOD entered into a Tellnination Agreement dated as of the 30th day of June, 2008. The 
Termination Agreement provided that Wagner would surrender his interest in the GMBC and 
that the restaurant site, certain furniture, fixtures and inventory of GMBC would be transferred to 
BOD in exchange for certain cOllsideration, which included the transfer of certain loiS and Golf 
Club/Course Memberships to Wagner. 

C. Since the Participation Agreement provided for 'the transfer of cerlaln lots to 
Wagner and the granting of certain Golf Club/Course Memberships to Wagner, the parties desire 
to modifY the terms of the P(l.11icipation Agreement to reflect the additional consideration for the 
Termination Agreement. 

D. Further, in order to complete certain transactions set forth in the Participation 
Agreement, BOD has requested and Wagner has granted an extension of the Deadline set forth in 
that Agreement. 

E. The parties hereto desire to provide for such participation and benefits, upon all of 
the terms and conditions set forth herein. 

NOW, THEREFORE, in consideration of the foregoing recitals and the coveuants 
contained herein, the parties hereto agree as follows: 

1. The definition of "Deadline" set forth in Paragraph I of the Participation 
Agreement shall bemodified as follows: . 

"Deadline" shall mean that upon execution of this Agreement by all parties, BOD will 
immediately commence with the preparation of any and all documentation necessary to submit to 
any govermnental agency ill order to effect the transfers of prOpclty contemplated herein, and 
shall have submitted any and all such documentation and required fees to such governmental 
agency no later than July 15, 2008." 
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2. Paragraph 9 of the Participation Agreement is modified as follows: 

"Lot Transfers. In exchange for Elnd in partial consideration of Wagner's participation 
inte:1'est in the Developers Assets as set forth in the Prior Agreement and in exchange for thc lund 
swup needed.to complete the 1510 Hole of the OolfCourse as set fOl1h in Paragraph 5(g) of this 
Agreement, BOD shall cause Property Company to transfer the following seven (7) Lots to 
Wagner, or his nomi!1.ee, at no cost or expense except as provided for herein: (1) Lot 58 in 
Spanish Hill (Section 43), (2) Lot 115 in Enclave 52, (3) Lot 116 i/1 Enclave 52, (4) Lot 143 in 
Enclave 62, (5) Lot 144 in Enclave 62, (6) Lot 222 in Section 45, and (7) Lot 223 in Section 45, 
as shown on the Revised Vita Architeots Illustrative Map dated April I, 2008, attached hereto as 
Exhibit Q. " 

3. Paragraph 9(i) oflhe Participation Agreement is modificd as follows: 

"I. BOD shaH provide to Wagner three (3) Phase I Golf Course/Club Membership, 
which Wagner can transfcr to a third party without cOst to such third party or Wagner. BOD 
·shall also provide to Wagner four (4) additional Phase I Golf Course/Club Memberships at one­
half of the then-prevailing Membership Fee which Wagner can transfer to third parties. Neither 
Wagner 110r the third parties shall pay the Membership .Fees to BOD at the time of transfer oftlle 
Memberships. No membership dues or other assessments shal1 be charged on any of the seven 

. (7) Memberships until each such transfer is finalized, then BOD shall charge any and all 
membership dues and other assessments as are charged (0 other GolfCourscfClub Members." 

4. . With the exception of the modifications set forth herein, all other provisions ofthe 
Participation Agreement shall remain in full force and effect. 

[Signatures on following page] 
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TN WITNESS WHEREOF, the parties have executed this Agceement as of the date first 
written above. 

Rancho de CO$la Plenty S de RL de CV 

a '--LL....L~· 
Name: C~ I,.,.!. rK[ 
tjtle: \4J5Wli~iS 6L~1t _ 

·.",.",..l<a,n;·!y Trust 

0 LL 
Name: 
Title: 

"Grunes" 
Stephen C. Games 

"BOD" Grand Bahia de los Suenos S. de R.L. de C.V. 

By: _______ -'---_--
Name: __________________ _ 

Title: 
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IN WITNESS WHEREOF. the parties have executed this Agreement as of the dat,,; first 
written above. 

Gary Wagner 

"Ranchol) Rancho de Costa Plenty S de RL de CV 

By: ____ ~ ________________ _ 
Name: ______________ _ 
Title: 

"WFTrust" Wagner Family Trust 

By: _____________________ __ 
Name: __________ _ 
Title: 

.~~ 
Orand Bahia de los Suenos S. de R.L. de C.V. 

By: ______________________ _ 
Name: _______________ __ 

Title: 

3 



11/22/2010 16:10 13104734714 
PAGE 10/10 

IN WITNESS WHEREOF, the parties have execllted 1hi~ Agreememt as of the date first 
written above. 

Gtu'y Wagner 

HRancho1! Rancho de Costa Plenty S de RL de CV 

By: ______________________ _ 
Nrune: __________________ __ 

Title: , 

"WYfrust" Wagner Frunily Trust 

By: ____________________ __ 

Nrune: ______ ---------------
Title: 

'~Gamesn 
Stephen C. Games 

"BOD" Grand Bahla de,los Suenos S. de R.L. de C.V. 
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