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SUMNiONS - SUM-100
(G.I' TA C’ ON J U Dl G!A L) {SULF;g ACR?“USSTOUE'E EA”&ERTE)

NOTICE TO DEFENDANT: GRANDE BAMIA DE LOS SUENOS S. DE
(AVISO AL DEMANDADO):R.L. DE C.V., PAUL JENNINGS,

JOSBRH FRYZER; aed DOES 1-30, melusive NONFORMED COPY
: OF QRIGINAL FILED
Lax Angeles Supetior Court

NOV T b 2010 -
Jokn A, Clarke, Executive OfficenClerk

YOU AREBEING SUED BY FLAINTIFF: GARY M. WAGNER
{LO ESTA DEMANDANDO EL DEMANDANTE): By A WILL '
%D 3

NOTICE! Yau hava baen suad, The courl may detlds againgt you without your belng heard unlass yeu raspond within 30 days, Read the information

balow. ‘
You hava 30 CALENDAR DAYS aRter this summens and legal papers are servad oh you to fila a writien responsa at this cour and have a copy

sepvad on the plaintiff, A letter or phone calf will not protact you, Your wiitten regponse must be in propar laga! form {f you want the court te hear your
case, Thera may be a court form that you can use for your responsa, You ean find theee eourt forrns and mara Information at tha Californfa Courts
Onlina Saff-Help Canter (www.courtinfo.ca,gov/selfielp), your county law tibrary, or the courtheuse nearest you. If you cannot pay the filing fee, ask
{he courl cterk for a fee walver fom. If you do net file your responee on fima, you may lese (ha case by defaull, and your wages, maney, and property
may ba taken without further waming from: tha court.

Thara are other logal requirements. You may want ta call an attarnay rlght away, If you do net know an attornay, you may want to call an altarney
raferral sarvica, If your cahnot afferd ap attornay, you may be slighla fof free legal services from & aonprofit Ingal services program. Yeu can Ixcate
these nenprafit groups at tha Callfornia Legal Services Wah sita (www.fawhialpealifornia,org), the California Gourts Online Self-Halp Center
{www.couninfo.ca.gov/eelfhaip), ar by contacting vour loeal cout or county bar astoelation, NOTE: The courl has a statutory lisn forwalved feas and
cozts on any sattiement or arbitration award of $§10,000 or mora In a civil case. The gourt’s lian must be paid bafore tha court will dismiss the case,

JAVISO! Lo han demandado, SI ro responde dentro do 30 dlas, la corte puate decidir 8n su contra 8in @scuchar su versitn, Lea la Informacisn 8

continuyaclén : : )
Tiane 30 DIAS DE CALENDARIQ daspués da qus o entreguen esta citecidn y papafeslagales para presentar uns respussia por escriio on asla
corts ¥ hacer qua s8 snlregue tna copla &l demandents, Una carta o yne Hamada telefonics no fo protegen, Su respuesta por escrife lene que ester
en formato iagal comecio of desen quo procestn du case eh la corte. Es posibla que haya up formitfano Gus usted puede pger par su respuesta,
Puizde onconirar extos formularios de la corta y mas infermacidn en of Coniro de Ayuda de las Corfas da Qalifomia fwww.sucorte.ca.gov), en fg
| biblotacs te layes de su condado o en la corté qua lo queds més cerca. Sino peds pagar e cuols de prosentacien, plda al sacralsmo ds la corls
que le o8 un formulario de axancidn de page ds ctiotas, SI no presenta su respuasta a tfempo, pueds pardor ¢l caso por incumplimlento ¥ la corte le

podrd quitar su suelds, dinoro y bisnas sin mas advertencia,
2y ofros requisitos legales. Es raroniendabis que lleme a un abogadn inmgdistarnante; Sf no conocs a un ebogadn, pueds lamer & Un sanvicio de

H
ramision a abogatias, S no pusde pagar & un abogads, 85 posibla que cumple oon los requisitos para oblener dorviclos legalos graluffos de un
programa da servicias leqalas $int fines de luer, Pusds encontrar osios gripos sin finss de iuero an of sitfo wab de Caiifornls Lagsi Sarvices,

fwww lewhaipealfornla.ote}, en of Centro de Ayuda de las Cortes da Califomis, (aveeeucora.ca.gov) o ponféndose on contaclo con fa corfe o f
colagio de abogados lecalds, AVISO: Porjay, 1a corle tlena derecht s reclamer 1as cuolas y jog costos exenlos per Imponer un gravamen sobrg
cualquisr raguperacian de $10,000 & més do veior reciblda madianle un acuarda @ una concesién de arbiirafe en un caso da demscho ehvll. Tiane que

| Fagar ¢l gravamen de Ia code antes de que Ig corte pusdla desschar f £as0.
e name and adorass of the court is: i CASE NUMBER:
- (B nomtbre y direccidn da la corla es)! {Nomore gl Gesoy: S Cl 1.0\ 35 4
Superior Court of the State of Ca}ifo:;nia . 1t
Countf\é of Los Angeles - West District
1725 Main Street

Santa Monica, CA 20401 L - .
The name, addrase, and telephone number of plaintiffs atiomey, or plaintiff without an attorney, is:

(El nombre, [a direceién y el nimero de teléfono def abogado dal demandanfe, o del domandante gue no tiene abogady, esj:

Laurie J. Howard [State Bar No. 111960] 858-720-83086
Bankhead & Howard LLP
éTBODganGhOCAD‘ﬂSBZJJigOngi% ‘ ( }\ F

an Diego - !
DATE: (;:\ID’V 1.5 2016 KE . Clerk, by ]\ \\ -/ , Deputy
(Fechg) ‘ Mﬂ (Secretario) . . (Adjunto).
{For proof of service of thig summons, use "Sepvice of Summons (form POS-010).)

{Para prueba de enlroga de esta citation use el formulatio Proof of Service of Summens, (POS-070)).
- NG%E TO THE PERSON SERVED: You are served
1.

[SEAL) as att Individual defendant, B
2, [_1 as the person sued under the fictiticus name of {specify):
3. [ onbehalf of {spacify); '
under; [ ] GGFP'416.10 (earporation) ] coP 446.60 (minor)
[_] CCF 415.20 {defunct carporation) ] CCP 418.70 {conservalee)
. [ GCP 416.40 (assuclation or parinership) [} COP 416.90 (authorized person)
(] other {spacify); '
4, [7_£"| by personal delivary on (dats): ’ ’ / ! g - l,D Page i of
Form Adeptad for Mandalory Uize SUMMONS Code of CIvI Procadure 84 417,20, 465
Judieial Gounch of Caitorla - Solu %DS'
UMD (Rev. duly 1, 2009] . (& Plis
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:chansvon PARTY WITHOUT ATTORNEY (Name, S;;Pa'sernumbaﬁﬂndaddross): . FGR COURT USE DALY Cp-010
gaurée J. Howard [State Bar Wo. 111%60) '
ankhead & Howard LLP . .
4730 Rancho Dzl Mar Trail CONPUkuv&ﬁ LUf’Y
San Diego, CA 92130-5210 . OF ORIGINAL F1ILED .
. Lan Argeles Superior Court
TELERHONE KO.! Faxno: 858-720-8302 )
NOV 15 2010

arronpeyronmomer Blaintiff GARY M. WAGNER

SUPERIOR COURT OF SALIFORNIA, COUNTY OF L.OS ANGELES ~ WEST PISTRICT
sTREET/DDRESS: 1725 Main Street .

RMAILING ADDRESS:
oyannzipcone. Santa Monica, CA 20401

prancHiave Santa Monica .
CASE NAME: WAGNER V. GRANDE BAHIA, =2t al.

Fo0)

Jokn A, Cfatke, Bxecutive OfficerChyr

By A WILLIAMS,

CIVIL CASE CQVER SHEET Complex Case Dosignation GASE RUMBER, « {
%] g\nllmlt?d [:::]b{mltadi Cautar [ | Joinder _%L‘m ‘354
oL moun Flled with first appearance by defendant | woes:  JCVHN 5., SEGAL,
_ axg'e%résegdzaﬂaﬁ) %3?}333%33 {Cal, Rules of Court, nals 3.402) DEPT.

. fterns 1-6 below must be completed (see instruations on page 2).
4. Cheack ong box below for the case type that best describes this case:

Aute Tort Contract Frovigionally Complex Civil Litlgation
[ JAuto (22) [ Breach of contracthvarranty (08) (Cal. Rules of Court, rules 3,400-3.403)
[ Uninsured motorist (46) C__] Rule 3.740 coflections (08) {1 AntitrusyTrade regutation (03)

1 construction defect (10)

£] Mass tort (40)
] securitios fitigation (28)

7] Other collactions (09)
Insurance coverage (18)

Othar PUPD/WED (Persanal Injury/Property
Damaga/Wrangfu! Death) Tort

[ ] Ashostos (o4 ~ | Othar contract (37)
[T Product liabitty (24) Real Propary [ enviranmental/Toxia tort (30)
I Medical malpractlca (45) Erminent domalvinversa [T nsurance coverage clalms arising from the
(] Other PYPOAND (23) condemnation (14) above sted provistonally complex case
Non-PUPD/WD {Othar) Tort ] Wronafut evictlon (33) types (44}

{1 Other real property (26) Erforcement of Judgraent

[ Business tortfunfalr business practics (07)

[T cwit ights (08) {1 Enforcement of judgmant {20)

Uunfawtut Datatner
Mizcallanaaus Givil Complaint

[ pefamation (13) [T commiercial (31) -

[ Fravd (18) (] Residential {32) [T rico 20

[ intettactua propery {19) [ iongs {38) I other complaint (ol spacified sbave) (42)
"] Profassional nagligance ¢25) Judleial Review Miscallaneous Civil Petition

[(C_) Other non-PUPDAND tort (35) [T Asset forfetture (05) [ "] Partnership and corporate govamance (21)
Empioyment (1 Potivon ro; arbliration award (14) || Othar patitien (not specifiad above) (43)
[__:] Wrongful tormination (36) [ ] whit of mandate {02 '

i:j Qther employment {15) [:3 Cther judicial myiaw (39)
2. Thiscase L Jis L[ X lsnot complexunder rile 3,400 of the Califormia Rules of Gourt, if the case is complex, mark the

factorg Tequiring sxceptional judicial management: )
a. L] Large number of separately rapresented parties  d. [__] Large number of wiinesses

b, [ Extensive motion practice raising difficult or novel e, {1 Coordination with related actions pending inone or More courts
iseues that wilt be time-consuming to resolve In olher counties, states, or countries, or in a federal court

¢, [ Subetantial amount of documentary evidence f. [} Substantial postjudgmant judictal supervision

Remedios saught (check alf that apply): a. [ ] monatary b. [X | nonmenetary; declaratory of Injunctive refief c. (X punitive

Number of sauses of action (specify): Eight

Thiscase [ ] is (%] Isnot a class action sult.
If there are any known relsted cases, file and serve a notice of rejated case. (You may usa forrrr GM-015,)

ate: Novenber 12, 2010

(TYPE OR PRINT NAME)

s
b

3
4
5
5
D

OF PARTY GR ATTORNEY FOR PARTY)

- NOTICE s '
or filed in the action or proceading (except small clulms ¢ases or casas filed
d Institutions Gode), {Cal. Rules of Court, rule 3.220.) Fallura to fils may result

p—"

» Plalntiff must fila this cover sheet with the first pap
under the Probate Code, Family Code, or Welfars an
i heet in addition to any cover sheet required by local court rule

i iz cover aheat in addiion o any col it rula. .

: ::f'ﬁi?cagg !grmmplex uhder rale 3.400 ot seq, of the California Rules of Gourt, you must serve a copy of this cover sheet on all

arfies to the action or proceeding. . ] :
. gt:@iﬁ l'lri'i[s is a collections capse under guie 3.740 or a complex case, this cover sheet will be used for statistical purposes &l:l!y; ol

— A
FrEv VE Gel. Rulod of Court, rules 5:30, 9.220, 3.400-3.403, 3,745,
ey ol Citoe CIVIL CASE COVER SHEET Sa{'ﬁﬁ;‘,g CAL Stendards of udeinl Adninlstton, atd, 310
L19

CH-O10 [Rev, Juty 1, 2007}
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SHORT TITLE: CASE HUMDER

\r
WAGNER, ET AL. V. GRANDE BAHIA, ET AL. _ 5011%54

CIVIL GASE COVER SHEET ADDENDUM AND STATEMENT OF LOCATION
(CERTIFICATE OF GROUNDS FOR ASSIGNMENT TO COURTHOUSE LOCATION)

PAGE  @3/25

Thig form 15 required pursvant to LASC Local Rule 2.0 in all new civll case filings in the Los Angsles su;:.erior Court.

ltem |. Check the types of hearing and fill In the estimated langth of hearing expacted for this case:

JURY TRIALY D YES CLAGS ACTION? [lves ummepcaser [Ives Tme ESTIMATED FOR TRIAL 10 {JHOU
ltem II. Select the correct district and courthouse location (4 steps — If you checked *LImited Case”, skip to item HI, Pg, 4.
Step 1: After first completing the Givil Case Cover Sheet Form, find the main civil case caver sheet heading for your case in
the left margin below, and, to the right in Calumn A, the Givil Case Cover Sheet case type you selected.
Step 2: Check one Superior Court type of action In Column B below which best describes the nature of this case,
Step 3: In Column C, circle the reason for the court location choloe that applies to the type of action you have checked.
For any exception to the court locatlon, see Los Angeles Superior Court Local Rule 2.0,

Applicable Reasons for Choosing Courthouse Locatlon (see Cotumn C below)

Other Personal Injury/Property

Non-Personal Injury/Property

1. Clags Actions must ba fited In the County Courthouse, Genlral District. 6. Loecation of propetly or permanantly garaged vehiels,

2 May ba fled in Conical (Cthar county, ot ne Badlly InjuryiiProparty Damage). 7. Location whete paltionar resides, .

3. Loddtlon whara cau?e of actlon aross, 8, lLocation whareln dafandant/respondent functions wholly,

4, Lozation whers bodily infury, death or damage occurred, 8. Locatlon where ohe or more of the partles reside.

5, Location where parformance required or dafendant resides, 10. Location of Laber Commissloner Office,
Step 4: Eillin the information requested on paga 4 in ltem lil; complete ltem IV, Sign the declaration.
A B | | ¢
Civil Case Cover Sheat | Type of Action : Applicable Reagons -
v Calagory No. {Chack only ena) Sop Stap 3 Above
=)
- Aula (22 [0 A7100 Motor Vehicla - Personal Infury/Propardy Damage/Wrongful Death 2
o (22) LIS
- X
- ,
< Uninsured Motorist (48) B A7110 Perzonat Injury/Property Demage/Wronaful Death — Uninsyrad Motarlst | 1., 2, 4.
T ———————
B A
] AGO70 Asbestos Property Damage 2.
Astestos (04) [ A7221 Asbestos - Parsonal injuryrongful Death
£ 2.
=
g Froduct Lisbiity (24) 1 A7260 Product Llablity (not asbestes or loxi/envitonmental) 1.,2.,3.4., 8,
P
fo ] .
—_ e - tedan w2, 4
T | Modicat Valpraciice (45) Ol A7210 Medical Malpractice - Physitlans & Surgeons 1,2, 4
2 [J A7240 Other Profasslona Hoalth Care Malpractice 1, 2., 4
a
é [ A7250 Pramisos Liability (e.9., Siip and falj . - o
@ Gthar CJ A7230 Intentiona! Bodily Injury/Property DamagaWronglul Death (2.g:.
8 Ff:p’:;‘;aég;‘]’“aga assault, vandalism, ele.) V2.4,
§ Wrongful Death [J A7270 Intentionat Infliction of Emational Distrass - 12,3,
{28 (1 A7220 Oiher Parsonal Injry/Proparty DamageAirongful Death 1,2, 4,

: k . .
= Busingss Tori (C7) O AS028 Other CommergialiBusiness Tort (not fraudibreach of contract) 1. 2.5,
£
-
E Civil Rights {08) (] As05  Civil Rightsiserimination 1.2,3
-g} Defamation (13) 1 AB01O Dafamation (standerflive)) 1.2,3
£ -
§ Eraugd (1ﬁ} D AB013 Fraud (no coniract) 1,28,
?
8 .

LACIV 108 (Rev. 04/07) CIVIL. CASE COVER SHEET ADDENDUM LASC, rule 2.0

LASC Approved (3-04 AND STATEMENT OF LOCATION Page 1 of 4



perty Damagef
ant'd.]
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Employment

Contract

Real Property

Judicial Review Unlawful Detainar
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PAGE @4/25
8HORT TITLE: CAGE NUMAEK
HAGNER, BT AL, V. GRANDE BAHIM, ET AL.
A
Givil Case Cover B c
Shast Catagory No, Typo of Actlon Applicahls Reasons
) ) {Check only ong) -Baw Step 3 Above
Profeasional ABDAT
Nogliosnes [} ABDI7 Legal Malpractice 1,23,
-{76) (O A6050 Other Professlonal Melpractica {nat modical of lagal) 1,2,3
Other (35) {J As028 Ofther Non-Paracnal Injury/raperty Damaga fort 2,3
_ .
S —— A m———
Wiengful Temination 0 A6037 Wrongful Termination 1, 2.'3.
Qtier E(Tg)lwment O A6024 Other Employment Complaint Case 1,2,3,
O3 A6109  Labor Gommissionar Appesls 10
- “‘mmvm‘m—“’i Sl ep— . P — iy
Braach of Contract/ ] As004 Braach of RenlalLeass Conlract (not Lintawinl Datainsr or wrengful eviclion) 2., 5.
Wﬁ('é';)nw (3 As008 ContractWarranly Braach -Saller Plaintift (no fravdinegligance) 2 B
{not insurance) 0J Ac012  Nagligent Breach of Contract/Warranty (no fraud) $. 2.5,
[l ABD28 Other Breach of ConlractWarranty (net fraud cfnagligenca} 1.2.5
Collections U AeD02  Collections Case-Seller Plaintff 2., 5,86
(03) O] A6012  Other Promissery Note/Collestions Case 3.5
lnsuranc(e’:govarage [1 A6015 Insuranco Covarage {nof complex) 1,2, 5,8
Other Gonlracl ¥l AsGOS Contractual Fraud 1,2, 3‘,@
@7 [ As031 Tortious inlarfarence 1.2, 3. 5.
' [J As027 Other Canlact Dispuie{net bragehinsuranceliraud/negligance) 1.2,3.8
Eminant .
Oormalninvemse 01 Ar300 Eminent Domain/Condamnation Number of parcels______ 2,
Condemnation (14}
Wf°“9§g’3'f"“’”°" (7 AG023 Wronaful Eviction Case 2.6,
Other Real Propery. 0 As018 Morgage Foreclosure 2,8
{26} [J Ac032 Quiet Title 2.8,
C] As080 Other Real Property (ot eminem domaln, tandlord/tanant, foreciosure) -
Uniawiut Datalner- 3 AseR1 Unlawful Detainer-Commercial (not drugs or wrongful eviclion) 2.6
Commercial (31)
Un!awf‘ulDEIé‘lnar- Detainet-Residantlal {not drigs or wongful eviction 2,5, .
Restdéntil (33) [J As020 Unlawiul Detainen-Residential {n g )
Unlawful Detalrier- O AS022 Untswiul Detainer-Drugs 2,8, ,
Azsel Fér!elture(ﬁ&} 0 Astos Asset Forfaiture Casa 2,6 '
Fﬁm?ﬂ"'(?l*’;'”ﬂ'ﬂ““ (3 A8145 Petition to CompeliConfirm/Vacate Arbilration 2,5
1 !
CIVIL. CASE COVER SHEET ADDENDUM LASC, rule 2.0

LAGIV 108 (Rev. 01/07)
LASC Approved 03-04

AND STATEMENT OF LOCATION

PagaZof4
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Litigation

of Judgment
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BHAORT TiTLE: GABE NUMBER
WAGNER, BT AL. V. GRANDE BAHIA, ET AL.
B G
Civit Cana Gavor Shoat Typa of Action Applicabla Roagons -
Catagory No. . (Chack enly orte) Sun Stop 3 Above
0 AB181 Wik - Administrative Mandamus 5 g
Wit of Mandate . L] AG162 Wil - Mandamus on Limited Court Case Matter 2.
) [3 A6153 Wit - Other Limited Court Case Review )
O ! Raview [J AS150  Othar Wiit Fiudicial Review 2., |
F ——— - - z e a2, rmed ey o
AntltelstTrade
Requlation (03) (1 As003  Antitrust/Trade Regulation 1.2, 8
Construction Defact (10) [0 A6007 Construction defest 1.2.3
Claims Invelving Mass ; .
Tort (40) a AGGQB Claims Involving Mass Tort 1,2,8
Securities Litigation (28) [l A5035 Securltiss Lhigation Case -

Toxls Tort , : 1.2.5.6.
Envitonmentat (30} 1 A5036 Toxio Tor/Environmantal 2.3,
Insurance Covarage Coverage/Subrogation (compleX ¢ase on 1,2.6. 8
Claims from Complex {1 Ag0t4 Insurance Coverage/Subrogalion (compl only)

[0 Asi41 Sister State Judoment 2.9
[0 Ag180 Abstract of Judgmant 2. 8.
Enforcement )
of Judgment [ As107 Gonfession of Judgment (non-gomestic relations) 2.0
(20) {J Ag340 Administrative Agancy Award (nol unpald taxes) 2.8,
[J AB114 Patitin/Cartificale for Entry of Judgment on Unpaid Tax -
) [0 AB112 Other Enforcement of Judgment Case 2 5o
RICO (27) [0 ag033 Racketaaring (RICC) Case 1.2, 3..
(] AB030 Declaratory Refief Only 1.2,8 -
Other Complalnis O As040 Injunctive Relief Only {not damestic/arassment) )
{Nat Spacifled Above) 1 As011 Other Commereial Complaint Case (non-tortnan-complax) 1., 2. 8.
(42) ] ASOG0 Cthar Civil Complalnt (non-tortinon-complex) 1,28 )
i M o ——— '
Partnership Corporation [0 A6113 Partnership and Corporale Governance Caga 2.8
Govamanca(21) . .
O Ag121 Civil Haraszment 2.8, 9
[ Asiza Workplace Harassment 2. 3.9,
{71 Agi24 Elder/Dependent Adult Abuse Casa 2.3,
Other Petitions iton Contest
[1 Ag110 Patition for Changa of Name .
#3) {7 AG170 Petition for Relief from Late Claim Law 2.3, 4.8,
[ As100 Gther Gl Petition 2.9,

LACIV 109 (Rev, 01/07)
LASGC Approved 03-04

CIVIL CASE COVER SHEET ADDENDUM
AND STATEMENT OF LOCATION

LASC, rule 2.0
Page 3 of4
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SHORT TITLE: CASE NUMl;ER
WAGNER, ET AL, V., GRANDE BAHIA, FET AL,

ltem 1], Statement of Location: Enter the address of the accldéni, party's residence or place of business, performance, or
other circumstanca ndicated Inltem H., Step 3 on Page 1, as the proper raason for filing in tha court location you selacted,

REASON: CHEGK THE NUMBER UNDER COLUMNC
WHICH APPLIES IN THIS CASE
1. &2, 713, 04, 5. Oa, J7. Os. [09. 10,

GITY: 7 BTATE: Zip CODE!
Los Angales CA 20025

ADDRESS!
11859 Wilshire Boulevard, Julte 800

Item IV, Declaralion of Assignmant; | declare under penally of perjury under the laws of the State of California that the foregoing le
true and correct and that the above-gntitled matier Is properly filed for assignment to the Sants Monica courthouse in the
Heat District of the Los Angeles Superior Court (Code Civ. Proc., § 392 et seq., and LASC Local Rule 2.0,

subds. (b), () and (d)).

Dated: 11/12/30

PLEASE HAVE THE FOLLOWING ITEMS COMPLETED AND READY TO BE FIL.ED IN ORDER TO
PROPERLY COMMENGCE YOUR NEW COURT CASE:

Original Complaint or Petition.
If filing 2 Complaint, a completed Summons form for issuance hy the Clerk.

Civil Case Cover Sheet form CM-010.
Complate Addendum to Civit Case Cover Sheet form LACIV 108 (Rev. 01/07), LASC Approved 03-04,

Payment in full of the filing fee, Unless fees have been walved,

Signed order appointing the Guardian ad Litem, JC form FL-935, if the plaintiff or petitioner is 2 minor
under 18 years of ags, of if required by Court, _ :

of dacuments to be conformed by the Clerk. Copies of the cover sheet and this addendum
the summons and complaint, or other initlating pleading in the case.

o omoR W N

7. Additional copies
must be served along with

CIVii. CASE COVER SHEET ADDENDUM LASG, rule 2.0

LAGIV 109 (Rav. D1/07) . ‘
LASC Apprw:: 03.04 AND STATEME NT OF LOGCATION .  Page4of4
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SC110354

CASE NO.

NOTICE QF CASE ASSIGNMENT T0 INDIFIDUAL CALENDAR COURT

TO PLAINTIFFS AND PLAINTIFEFS’ ATTORNEYS OF RECORD ot PLAINTIFFS
IN PRO PER: :

IT IS HEREBY ORDERED AND YOU ARE HEREBY NOTIFIED that this action shall
be assigned to a Judge for all purposes, including trial, as follows:

JOHN L. SEGAL '__L_ Department: O

Santa Monica Courthouse B0 Judge Richard A, Stone
1725 Main Street Beverly Hills Courthouse
Santa Monica, CA 50401 Depariment WE-X

9355 Burton Way
Beverly Hills, CA 90210 -

© ITIS FURTHER ORDERED THAT PLAINTIFF OR COUNSEL FOR PLAINTIFF
SHALL GIVE NOTICE OF THIS ALL-FURPOSE CASE ASSIGNMENT by serving a copy
of this Notice on all parties to this action at the time the Summons and Complaint ate served, or, if
not a served party, then when such party (including any cross-defendant or complainant-in-

intervention) appears in the action.

CASE MANAGEMENT REVIEW AND CONFERENCE: Upon the filing of the
Complaint, a Case Managerment Review and Conference will be calendared for hearing in the Court
to which the case is assigned, The hearing date will be stamped upon the face of the Complaint.

‘Plaintiff shall give notice of the Case Management Review and Conferenice to all named parties in
conjunction with service of the Summons and Complaint and inchide any later appearing party such
as a cross-defendant or complainant-in-intervention served within this time period, Proofof service
must be brought to the hearing if not previously filed. Failure to timely file proof of service of
Summons and Cémplaint within 60 days after filing the Complaint (CRC 3.110) may result in an
Order to Show Cause re sanctions being issued, (CRC 3.110(f).)

If a case is assigned to Department X, located in the Beverly Hills Courthouse, all
documents, pleadings, motions, and papers filed subsequent to the originai Complaint shall be filed

directly in the couriroom stamped upon the Complaint,

:1-
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(’iI‘IME STANDARDS: Cases will be snbject to processing under the following time
standards:

COMPLAINTS: All Complaints shall be served on all named defendants and proof of
service filed within 60 days after the filing of tho Complaint. The Court may set an OSC re failure
to file proof of service of Summons and Complaint if not timely filed. (CRC 3.110(b).)

CROSS-COMPLAINTS: No Cross-Complaint may be filed by any party after its answer
is filed without first obtaining leave of court. Cross-Complaints shall be served and proof of service
filed within 30 days of the filing datc, unless a party has appearcd in the action, (CRC 3.110(c).)

APPLICABLE RULES: Counsel as well as sclf-represented parties are directed to

- familiarize themselves with the Looal Rules for the Connty of Los Angeles, particularly Chapter 7

(Trial Court Delay Reduction), Chapter 8 (Civil Trial Procedure), Chapter 9 (Civil Law and

Motion), and California Rules of Court relating to ¢ivil case management, These Rules apply to all

genera] civil cases and shall have priority over all-other Local Rules to the extent the others are
inconsistent.

CHALLENGE TO ASSIGNED JUDGE: A challenge under Cods of Civil Procedure
Section 170.6 must be made within 15 days afier notice of assignment of the Judge, or if'a party has

not yet appeared, within 15 days of the first appearance of that party. (Government Code
Section 68616, subdivision (i); Local Rule 7.5.) '

PREPARATION AND PROCEDURES FOR CASE MANAGEMENT REVIEW AND
CONFERENCE: Pursuant to CRC 3.724, nio later than 30 calendar days before the date set for the
Case Management Conference, the parties must meet and confer, in person or by telephone, to -
consider each of the issues identified in Rule 3.727 and, in addition, to consider the following:

@) Resolving any discovery disputes and setting a discovery schedule;

(2) Idenﬁfying and, if possible, informally resolving any anticipated rootions;

(3)  Identifying the facts and issues in the case that are uncontested and may be the |
subject of stipulation;

(4)  Identifying the facts and issucs in the case that are in dispute;

(5)  Determining whether the issues in the case can be narrowed by eliminating any
claims or defenses by means of a motion or otherwise;

(6)  Determining whether settlement is possible;

(D Identifying the dates on which all parties and their attormneys are available or not
available for trial, including the reasons for unavailability; and

{8)  Other relevant matters.

. 2
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, Pursuant to CRC 3.725, no later than 15 calcndar days before the date set for the Case
‘Management Conference or Review, each party must file a Case Management Statement and serve
it on all other patties in the case. In liew of each party’s filing a separate Case Management
Statement, any two or more parties may file a joint Statement, :

The subjects to be considered at the Case Management Conference shall include the
following (CRC Rule 3.727):

(1)  Whether there are any related cases;

(2)  Whether all parties named in the Complaint or Cross-Complaint have been served,
have appeared, or have bheen dismissed;

3 Whether any additional parties may be added or the pleadings may be amended;

(4y  Whether, if the case is a limited civil case, the economic litigation procedures under
Code of Clvil Procedure Section 90 et seq. will apply to it or the party intends to
bring a motion to exempt the case from these procedures;

(5)  Whether any other matters (.., the bankruptcy of a party) may affect the Court’s
' jurisdiction or processing of the case;

(6)  Whether the parties have stipulated to, or the case should be referred to, judicial

arbitration in courts having a judicial arbitration program or to any other form of

" alternative dispute resolution (ADR) process and, if so, the date by which the judicial
arbitration or other ADR process must be completed;

)] Whether an early settlement conference should be scheduled and, if so, on what date;

(8)  Whether discovery has been completed and, if not, the date by which it will be
completed;

(9)  What discovery issues are anticipated;

(10) Whether the case should be bifurcated or a hearing should be set for a motion to
hifurcate under Code of Civil Procedure Section 598;

(11)  Whether there are any Cross-Complaints that are not ready to be set for trial and, if-
so, whether they should be severed;

(12)  Whetber the case is entitled to any statutory preference and, if so, the statute granting
the preference;

Whether a jury tﬁai is demanded and, if so, the identity of each party requesting a

(13)
jury trial;.
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If the trial date has not been previously set, the date by which the case will be ready
for trial and the available trial dates;

The estimated length of fria];

The nature of the injuries;

The amount of damages, including any special or punitive damages;
Any additional relief sought;

Whether there are any insurance coverage issues that may affect the resolution of the
case; and :

Any other matters that should be considered by the Court or addressed in its Case
Management Order.

SANCTIONS: The Court has authority to impose appropriate sanctions for the failure or
refusal to comply with provisions of the California Rules of Court and Local Rules governing time
standards and case management conference requirements or deadlines. Such sanctions may be

. imposed wpon counsel, a party, or both, as permitted by rule, statute, or law.

This is not a complete representation of the applicable Local Rules or California Rules of

Court, and adherence only to the above provisions is therefore not a guarantee against the

imposition of sanctions under the Trial Court Delay Reduction Rules. Careful reading and
~ compliance with the Local Rules and California Rulés of Court are absolutely iinpeérative.

ADMIN/LM -12/1/05

GERALD [!DéENBERG, Supervising'Tudge

Los Angeles Superior Court, West District -
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NAME, ADDRESS AND PHONE NUMBER FILE STAMP
5k ATTORNEYS

Attomey(s) for

" SUPERIOR COURT OF CALIFORNIA, COUNTY OF LOS ANGELES

CASE NUMBER
PLAINTIFF(S),
v, STIPULATION AND ORDER
RE BINDING ARBITRATION
DEFENDANT(S).

Status Conference Date:
Ate o am. inDeparbment.__ _ .

——— = S T e S e e I P e S

HE PARTIES SHOULD EDNSIDER B!NDING ARBITRATION. BIHDING ARB}TRATIDN PROVIDES FINALITY AND ELIMINATES
il COURT APPEARANCES. THE ARBATRATION IS PROVIDED AT NO COST TO THE PARTIES. |F THIS STIPULATION 15 SIGNED AND

§| FILED DIRECTLY IN THE ABOVE DEPARTMENT, FIVE COURT DAYS PRIOR TO THE DATE SET FOR THE STATUS CONFERENCE,
N NO APP£ARANCE (S REQUIRED AT THE 5’I”ATUS C(}NFERENCE

The parttes and their attorneys, hereby skipulate as follows:

1. The matter shall be submitted to binding arbitration and the.parties waive their right to a trial de novo as
provided in California Code of Civil Procedure, Section 1141.20,

2, , 4 member of The Superior Court Arbitration panel, shall serve as arbitrator.

3, AN cross complaints have been filed.

4, All fictitions and named defendants/ cross-defendants wha have nol filed an answer are dismissed.

5. The court retains jurisdiction over motions to enforce the arbitration award and other post-arbitration

motions.
Execuled this —day of . 20 .
Plaintiff - Attorney for Plaintitf
Dafendant Attorney for Defandant
ORDER
1t is so ordered:

DATE: JUDGE
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PR
SUPERIOR COURT OF CALIFORNIA, COUNTY OF LOS ANGELES
ALTERNATIVE DISPUTE RESQLUTION {ADR) INFORMATION PACKAGE
3 [CRC 3.221 Inforrnation about Alternative Dispute Resolfution]
For additionat ADR information and forms visit the Court ADR web applicaiion at www.laguperiorcourt.org (click on ADR),
The plaintiff shalt sarve a copy of this information Package on sech defendani albng with the complaint (Cvll only).

What 1= ADR;

Alternative Dispute Resolution (ADR} Is the term used to descrive gif the ather oplions avallable for seltling a dispule which once had to
be settled In count. ADR processes, sush as arbitration, madiation, neutral avaluation {NE), and setlfement conferences, are less formal

than a court process and provide apporiunitles for parties 1o reach an agreement using a problem-solving apsroach.

There are many different kinds of ADR. Afl of them ulitize a “neutral”, an impartial persen, to decide the case or help the partiss reach an
agreement,

Madiation:
In madiation, a neuteal person called a "mediator” helps the partiss try 10 reach a mutually acceptable resolution of the dispute, The

mediator does not dealde the dispute but h2lps the parties communicate ao they can try lo settle the dispule themssives, Mediatinn
leaves control of the outeame with the parties.

Canes for Which Mediation May Be Appropriate

Mediation may be particufarly useful when parlies have a dispule between or among family members, neighbars, o business
partners, Medlation is also effestive when emotions are getting in the way of resolution. An effective mediater can hear the
parties out and help thern communicate with each other in an effective and nondestructive manner.

Cages for Which Mediation May Not Be Apprapriate
Mediation may not be effactive if one of the parties is uawilling to cooperate or compromise. Madiation also may not be effestive if
one of the partles hak a slgnificant advantage in power over the other. Therefore, It may not be a good choice if the parties have

a histary of abuze or vichimization.

Arhitration: '
In arbitralion, a neutral person called an "arbitrator” hears arguments and evidence from aach slde and then decides the oulcome of the

dizpute. Arbitration is less formal than a trial, and the rules of gvidence are offen relaxed. Arbilration may be either *binding” or
“nonbinding.” Bintding arbifrationr means that the partles waiva their right to a trial and agree to accept the arbitrator's decision as final.
Nonbinding arbitration means that the parties are free to request a trial if they do not aceept the arbitrator's decision.

Cases for Which Arbltrafion May Be Appropriate .
Arbliration is best for cases whera the parties wan{ anather person to decide the outcorne of their disputé for therm but would ke

to avold the formalily, time, and expense of a trial, it may also be appropriate for complex matters where the partias want a
decislon-maker who has laiping or experienés in the subjact matter of the dispute, )

Gases for Which Arbitration May Not Be Apprapriate ]
I parfas want to retain contral over how thelr dispuie is resolved, stbitration, particutarly binding arbitration, is nef appropriate. In
binding arbitration, the pariias generally cannot appeal the arblirator's award, even if it is not supported by the evidence or the
law, Even in nonbinding arbitration, If a pardy requesis a tial and does not receive a more favarable result at trial than in

arbiteation, thare may be panaltias,

Neutral Evaluation: -
In neutral evaluation, each party gets a chance to present the case to a neutrsd person cafled an "evaluator,” The evaliiator then gives an

opinion on he strengtha and weaknessss of each parly's evidence and arguments and about how the dispute could be.ree.otwed. The
" evaluator is often an expart in the subject malter of the dispute. Although the gvaluator's opinton is not binding, the parties typically uae it

s a basis for trying to negotiata a resolution of the dispute.
Qéses for Which Neutral Evaluation May Be Appropriate ‘ . -
Neutral avaluation may b2 most appropriate In cases in which there are technleal issues thal require special expertise {o resolve
or the only significant issue in the case is the amount of damages.

Gases for Which Nautral Evaluation May Not Bz Appropriate _ ‘ )
Neutral evaluation may not be appropriata when there are significant personal or emotional berriars to resolving the dispute.

Setilamant Conferences: ' . )
Settlement conferencas may ba either mandatery er voluntary. In both typas of setlement conferences, tha parties end their attorneys

meet with a judga or a newtral person called a "seilement afficer” to discuss possible settiement of their dispute, The judge or setlement
afficer doas not malke a decision n the case but assists tha parties (n evaluating the strengths and weakrlwesses of the case and in
negotisting a setifernent. Settiement conferences are appropriate in any case where setiiement Is an aption. Mandatory setlement

conferences are oRan held clase to the date a case 5 30t for tnal.

LASC Approved Page i 2
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1.OS ANGELES SUPERIOR COURT ADR PROGRAMS
CIVIL: ‘
» Givll Actlon Medlation (Gevemed by Code of Givit Procedura {CCP} sections 1775-17756.15, Califorala R
- A, ules of Court, rufas 3.850.3.
J,870-3.878, Evidence Gode secilons 1115-1128, and Los Angales Superior Courl Rules, chapter 12.) M RS 5.500:3.858 nd
* Retired Judge Setitemant Conference
*» Neutral Evaluation (Govamed by Los Angoles Supertor Saurt Rules, chapler 12.)

* Judicial Arbltratlon (@ovemed by Code of Givil Procadure seclions 1141.10-1144.31, California Bules of Court nuies 3,810
! y - =31, ) 610-3.830, and
Angeles Superior Court Rules, chapler 12.) 2430, and Les

‘v Emlnent Domaln Mediation (Governad by Code of Giviy Procedure seciion 1250.420.)
+ Clvil Harassment Mediation

+ Small Clalms Medlation

» Mediation :

« Faransle Cettiffed Public Accountant (GPA) Sotiement Gonfarance

« Settlement Conference

+ Nonhinding Arbitration (Geverned by Family Code secilan 2554.)

EROBATE:
+ Meadiation

*+ Settiement Gonfarence
HEUTRAL SELECTION

Parties may select & mediator, neutrat evatuator, or arbitrator fram the Gourt Party Select Panel or may hire semeone privately, at their
digcretion. if the parties utilize the Randomn Seloct Mediation or-Arbitration Panel, the parties will be 2ssigned on a random basis the
name of one neuiral who meets the cage ctiteria enterad on the court's website. ‘

COURT ADR PANELS

Party Select  The Party Select Panel consists of mediators, nautral evaluators, and arbltraters whe have achlaved a spasified lavel
Panel of experience in court-connected cases, The parties (coliectively) may be charged $150,00 per hour for the firat three

hours of hearing time. Thereafier, the partles may be charged for additional hearing time on an holirly basis at rates

established by the neuiral if the parties consent In wiiting.

Random Selact The Random Select Panel consists of trained mediators, neutral avatuators, and arbitrators who have not yet gained

Panel the experisnes to qualify for the Parly Select Panel, ns well as experienced neulrals who make thamselves availabla

pro hono as away of supporting the judiclal system, (i is the polloy of the Court that all Random Select panal voluntaer
madiators, neutral evaluators, and arbitrators provide thee hours hearing tima per case. Thereafter, tha parties may
be chargad for additional hearing time on an hourly basis at rates established by the neutral if the parties conzent in

wniting.
Private Nautral  The markat rate for private neutralz can range from $200-$1,000 per hour.

o - ABR ASSISTANGE ‘

For assistance ragarding ADR, please gontact the ADR clerk at the courthouse in which your case was flled,
COURTHOUSE ADDRESS + ROOM cCITY PHONE FAX
Antonovich A2011 4th 5t West MNone  Lancaster, CA 93534 (661)974-7275  (661)974-7060
Chatgworlh 9425 Penfield Ave. 1200  Chatsworth, CA 91311 (318)576-8555  (B18)576-B687
Compton 200 W, Compton Blvd, 1002  Compton, CA 80220 (390)603-3072  (31Q)223-0337
Glandala 800 E, HBroadway 273 Glendale, CA 91208 (818)500-3160  (B818)548.547D
Long Beach 416 W, Ocean Blvd, 316 Long Beach, GA 80B02 (562)401-6272  (562)457-3802
Norwalk 12720 Norwalk Bivd. 308 Norwalk, GA 90850 [(562)B07-7243  [S62)462-9019
Fasadena 300 B, Walnut St 109 Pasadsna, CA 91101 (62G)356-5G85  (B20)6E6-1774
Pomona 400 Civie Centar Plaza 106 - Pamona, CA 91766 (909)620-31683  {909¥825-528%
San Pedro 505 8. Centre 209 - San Padio, GA 80731 (310)519-8151  (310)514-0314
Santa Monlza 1725 Main 56 203 Santa Monica, CA 80401 (310)280-18238  (310)318-6130

' Stanley Mosk 111 N, Hilt 5L 113 Los Angeles, CA 20012 (213)874-5425  (213)633-511a
Torrancs 825 Maple Ave, 100 Tomranca, CA 80503 (310)222-1701 - (310)782-7326
Van Nuys 6230 Sylmar Ave. 418 Van Nuys, ©A 91401 (818)374:-2337  (B18)902-2440

Partially Funded by the Loa Ahgeles Caunty Dispute Redolution Program
A complela list of the County Dispute Rasolution Programs is avallable online and upon request in the Clerk's Office.

LAADR 05 (05-04)
LASC Approwed Fago2of 2
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CON-IEC%{GINA{,]‘:E}IL% ‘

Laurie J, Howard [State Bar No. 111960 o '

Murray M. Bankhead {State Bar No. 947176] Lea Aagels Su{feﬂm Come

f_ﬁ]{;&éﬂ}iﬁt} Ifalki?wfxmi) LLP ‘ NOV 1 5 208
mancho-Del Mar 1rail - , .

San Dicge L(‘ggjigc)u?é% 92130-5210 | Joln A, Clatke, Excoutive OfcesChurke

elephone: <8306 . : 5 WL

Fax: (858) 720.5302 . CASE MANAQE%N?%OM*FE

Attorneys for Plaintiff MAR 07 2011

GARY M. WAGNER . Date

JOHN L. sEGAL (Y5t O %3%

SUPERIOR COURT OF THE STATE OF CALIFORNIA.
- FOR THE COUNTY OF LOS ANGELES - UNLIMITED CIVIL

(West District - Santa Monica Courthouse)’

——ii

REQUEST.FOR JUDICIAL REFERENCE
U NT TQ C.C.P 8638

GARY M. WAGNER, Case No. i 23
M ) - 8310804
Plaintiff, ) PLAINTIFF GARY M. WAGNER'S
% COMPLAINT FOR: .
V.
} 1) BREACH OF CONTRACT;
GRAND BAHIA DEL LOS SUENOS 8. DE ) 2) BREACH OF COVENANT OF GOOD
R.L.DE C.V., PAUL JENNINGS, JOSEPH ) FAITH AND FAIR DEALING;
FRYZER; and DOES 1 through 30, inclusive, )} 3) BREACH OF FIDUCIARY DUTY:
) 4) AN ACCOUNTING:
Defendants. ) 3) NEGLIGENT MISREPRESENTATION;
, ) 6) INTENTIONAL MISREPRESENTATION
) (FRAUD),
Y 7) DECLARATORY RELIEF;
’,)) 8) INJUNCTION.
)
)

Plaintiff GARY M. WAGNER (hereinafter “Plaintiff”) files this Complaint and complains
apainst Defendants GRAND BAHIA DEL L.OS SUENOS 8. DER.L.DECV,, PAUL
JENNINGS, JOSEPI FRYZER, and DOES 1 through 30 (hareinafter collectively referred to as

“Defendants™), as follows:

P I R JLEGATIONS

1, Plaintiff GARY M. WAGNER is an individual currently residing in the State of
1
PLAINTIFF GARY M. WAGNER’S COMPLAINT
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formalities for Grande Bahia have not been followed, that Grande Bahia was not adequately

Colorado. '

2. Plaintiff is informed and batieves, and on that basis alleges, that Defendant
GRANDE BAHIA DE LO8 SUENOS S, DER.L, DE C.V., (“Cirande Bahia™) is a Mexican
corporation, organized and existing under the laws of the Country of Mexico, that Grande Bahia is
authorized to and is doing business in the Country of Megico, and that Defendants Paul Jennings
and Joseph Fryzer own all or substantially al! of the stock of Grande Bahia, cither individually or
through another entity, and that they control and manage the operations of Grande Bahia,

3. Plaintiff is fnformed and believes, and on that basis alleges, that Defendant PAUL
JENNINGS (“Jennings”) is an individual currently residing in the County of Los Angcles, in the
State of California, and is a principal of Defendant Grande Bahia. '

4, Plaintiff is informed and believes, and on that basis alleges, that Defendant JOSEPH
FRYZER (“Fryzer”) is an individual currently residing in the County of Los Angeles, in the State
of California, and is a principal of Defendant Grande Bahia.

5, Plaintiff is inforined and believes, and on that basis alleges, that there is a unity of
interest between Defendants Grande Bahia, Jennings, and Fryzer in that Jennings and Fryzer own,
either individually or through another entity, all or substantially ali of the stock of Grande Bahia,
Plaintiff is further informed and believes, and on that basis aliéges, that at various times Jennings .

and Fryzer have commingled their personal funds with those of Grande Bahis, that corporate

capitatized, that transactions between Grande Bahia and 'J ennings and Fryzer were not conducted at
armn’s length, that there has been a fajlure to maintain minutes or adequate corporate records, and
that records of Grande Bahia, Jennings, and Fryzer have been commingled. As such, there is no
separation between Grande Bahia and its owners, Jennings and Fryzer, and Grande Babia is the
alter ego of Jennings and Fryzet. Morcover, Plaintiff is informed and believes, and on that basis

alleges, that it is necessary to pierce the cotporate veil in order to avoid an inequitable result in this

case.
0. Plaintiff is tmaware of the true names or capacitics, whether individual, cotporate,
associate, or otherwise, of defendants sued as DOES 1 through 30, inclusive, and therefore sues
2

PLAINTIFF GARY M. WAGNER’S COMPLAINT



11/22/2918 14; 24 13184734714 FAGE 186/
. 25

S0 ~3 oy

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
.27
28

et A

these defendants, and cach of them, by fiotitious names, Plaintiff will seek lsave of Court to
amend this Complaint to allepe the true names and capacities of the defendants named herein ag
DOES 1 through 30, inclusive, when those names and capacitics have been ascertained. Plaintiff is
linﬁo’mwd and believes, and on that basis'alleges, that each of the fictitiousiy named defendants are
liable and responsible in some manwer for the claims, demands, losses, acts, and damages alleged
herein.

7. Plaintiff is informed and believes, and on that basis alleges, that in doing the acts
alleged herein, each of the defendants was acting for himself, herself, ot itself and was acting as the
master, servant, agent, employee, alter ego, and/or representative of each of the other defendants
within the course and scope of such agency, employment, and/or representation. Plaintiff is further
informed and believes, and on that.basis alleges, that the acts and conduct of eacls of the defendants
as elleged herein were known to, authorized and ratified by each of the other defen&ants. |

8. 'The agreements which are the subject of this action include a dis;iute resolution
provision whereby the parties agree that they will resolve any confroversy or claim arising out of or
related to the agreements through a general judicial reference pursuant to California Code of Civil
Procedure § 638 in Los Angeles, California. Further, Defendant Grande Bahia’s principal place of
business is 11859 Wilshire Boulevard, Suite 600, Los Angeles, CA 90025, which i within the
jurisdictional boundaries of this Court and this District. Plaintiff is therefore informed and

believes, and on that basis alleges, that this Court is the proper court for the comtncncement of this

action pursuant to the terms of the subject agreements.

FACTUAL ALLEGATIONS

9, Plaintiff and Stephen C. Games, a resident of the State of California, owned
approximately 4,000 acres of land and improvements on such land located outside the Munieipality
of La Paz, Baja California Sur, Mexico, commonly known as “Bahia de los Suenos™ or the Bay of
Dreams (the “Project”™). In or about 2006, Jennings and Fryzer expressed interest in purchasing a
portion of the Project, and began negotiating a series of agreementts with Plaintiff and Games,
coﬁlcctivcly and individually, for the purchase of portions of their respective interests in the

Project. During those discussions, Jennings and Fryzer represented that they were highly skilted
3

PLAINTIFF GARY M. WAGNER’S COMPLAINT
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and knowledgeable real estate developers who had vast financial Tesources, extensive real estate
and construction capability, and‘an experienced team to complete the development of and to
manage the Project. Further, Jennings represented that he would be involved in the day-to-day
management and operations of the Project.

10.  Based on those representations, from approximately April of 2006 through April of
2008, Plaintiff and Games entered into various written agreeients with Jennings and Fryz;ar as
individuals to memorialize their agreements regarding ownceship and control of the Project,

11, Asof the beginning of April 2008, as a result of those prior agteements between
Plaintiff and Games, on the one hand, and Jenmings and Fryzer, on the other hand, J ennings and
Fryzer had acquired a controlling interest in the Project, had been in possession and control of the
Project and of al] information and funds related to the Project for about two years, and were
responsible for all of the operations, management, and development of the Project. As of the
beginning of April 2008, Plaintiff had a 25% Devclopers Retained Intetest in various aspects of the
Project, and continued to own, both individually and in partnership with other Founders, several

5

lots, some business interests, and other property at the Project.

12.  Onor about April 17, 2008, Plaintiff entered into a written Participation Agrsement
(the “Participation Agreeroent”) with Games and Grande Bahia, A true and correct copy of the
Agreement {s attached hereto as Exhibit “A.” Shortly thereafter, on or about June 30, 2008,
Plaintiff entered into a written Addendum to the Partjcipation Agreement (the “Addendum™) which
memorialized certain additional apreements between the parties. A true and correct copy of the
Addendum is attached hereto as Exhibit “B.” The Participation Agreement and the Addendum will
be collectively referred to hereinafler as the “Agreements.”

13,  The Agreements provided for the sale and transfer of the remainder of Plaintiff’s
participation interests in the Project to Defendants in exchange for certain cash buyout and other
payments from Defendants to Plaintiff, the trapsfer of certain property from Defendants to

Plaintiff, and certain other consideration as set forth in the Agreements.

14, The terms of the cazh buyout payments from Defendants to Plaindff are set forth in

Paragraph 5 of the Participation Agreement, which include payments for:
4
PLAINTIFF GARY M. WAGNER’S COMPLAINT
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a. Plaintiff’s Pa,rticiput_ion Interests in the amount of $2,000,000;

b. Plaintiff’s Original Capital Account Balance in the amount of §1,046,157;
and

¢. . Plaintiffs Second Capital Account Balance, which is defined in Paragraph 1
of the Participation Agreemem'(“}?oundcrs Becond Capital Accounts™) to include Plaintiff's pro-
rata share of the proceeds from the sale of five lots in the Projest (Lots 8, 9, 10, 37, and 38) that
were separately owned by Plaintiff and other Founders in various percentages, and the proceeds
from the sale of which had been loaned to Defendants to provide cash flow from 2006 through
2008.

15.  AstoLots 8, 9, and 10, Paragraph 7 of the Participation Agreement summarizes the
agreements as to those lots, and confirms that (i) Defendants had and have no ownership interest in
Lots 8, 9, or 10, (ii) Plaintiff’s ownexship interest in each of Lots 8, 9, and 10 is 20%, and (iii)
Plaintiff is entitled to his pro-rata share of the balance of the proceeds from those lot sales which
were loaned to Defendants and ars required to be repaid pursuant to Paragraph 5(c) as follows:

a. As to Lot 8, Plaintiff has received his pro-rata éhare of the proceeds.

b. As to Lot 9, some time in 2006 or 2007, Defendant Fryzer purchased Lot 6
at the Project, but pursvant to Paragrapﬂ 7(c) of the Participation Agreement, Fryzer intended to
trade Lot 6 for Lot 9, which is owned separately by Plaintiff and other Founders, Defendants
agreed to transfer title to Lot 6 to Plaintiff and the other Founders in exchange for Lot 9. Plaintiff
is informed and belisves, and on that basis alleges, that that trade was completed and that Fryzer
now has title to Lot 9. Therefore, Defendants are required to transfor Lot 6 to Plaintiff and the

othef Founders pursvant to Paragraph 7(c).

C. As to Lot 10, Plaintiff is entitled to receive $420,000 from the balance of the

proceeds from the s_alé of that Lot, which proceeds were loaned to Defendants, pursuant to

Paragraphs 5(¢) and 7(b) of the Participation Agreement, which amount rerpains due and owing.
16.  Asto Lots 37 and 38, Paragraph 5(c) of the Participation Agreement summarizes

the agreements as to those lots, and confirms that (1) Defendants had and have no ownership

p interest in cach of those Lots is 24,755%, and

interest in Lots 37 or 38, (ii) Plaintiff's ownershi
' | 5
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(iii) Plaintiff is entitled to his pro-rata shate of the balance of the pfoceeds from those lot sales
which were loaned to Defendants and are reqnired to be repaid pursuatit to Paragraph 5(c) as |
tollows:

a, As to Lot 37, Plaintiff is entitled to $108,303.12 pursuant to Paragraph 5(c),
which amount remains due and owing,

b, As to Lot 38, Plaintiff is entitled to $111,397.50 pursuant to Paragraph 5(c),
which amount remains due and owing. ‘

17. Because Defendants needed i:mnédiate cash flow to fund the ongoing development
and operations of the Project, they requested the ability to make the cash buyout payments to
Plaintiff as installment payments from future lot sales in the Project rather than as a lurtip-sum
payment, Defendants also requested that eight lots be excluded from their leigaﬁon.to pay
Plaintiff a percentage of each lot sale because Defendants had aiready received and used the
proceeds from those sales to fund its opetations, or they were going to receive the proceeds from.
those sales imminently and needed that immediate cash flow for the Project’s operations. Those
cight lots were Lots 8, 9, 10, 42, 45, 46, 47, and 48.

18.  In oxder to induce Plaintiff to accept this installment payment plan, Defendants
represented that they would complete the sales transactions related to those eight lots before
completing any sales transactions for other lots at the Project, and that the buyout payments due to
Plaintiff would ﬁc made from the proceeds from the sale of every lot sold i1 the Project other than _

the eight lots that were excluded from the payment plan,

19.  Inreasonable reliance on Defendants’ representations, Plaintiff agreed to accept
payments from the proceeds of each lot sale at the Project, and further agreed to exclude those
eight lots from the sales for which Defendants were required to make payments to Plaintiff, In

reasonable reliance on Defendants’ representations, Plaintiff signed the Agreements and performed

all of his obligations under the Agreements. .
20,  Pursuant to Paragraph 5, at first Plaintiff was to receive five percent (5%) of the net
proceeds from each Jot sale, then Plaintiff was to receive ten percent (10%) of the net proceeds

from each lot sale until the amounts due to Plaintiff pursuant to Paragraph 5(z), 5(b), and 5(¢) were
b
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paid in full,

21, Asto the remaining Lots 42, 46, 47, and 48 referenced in Paragraph 5(a) of 'ﬂae
Partivipation Apreement, ail have all been sold and ownership transferred with the exception of Lot
45, Plaintiff is informed-and believes, and on that basis alleges, that Lot 45 was sold but that the
sale has nuf.; yet been completed dve to Defendants’ gross mismanagement of the Project,
unreasonable delays in Defendants’ processing of the paﬁerwork required to complete 'ﬂiat
trapsaction, and other negligence and misconduct by Defendants.

22, Pursuant to Patagraph 6 of the Participation Agreement, Plaintiff is also entitled to
nine percent (9%) of any and all Profit Dis;tributions made by Defendants,

23.  Plaintiff is informed and believes;, and on that basis alleges, that subsequent to the
execution of the Agreements, Games sold and transferred the remainder of his interest in the
Project to Jennings and Fryzer by a sapai‘ate agreement. As a result of that transfer, Defendants
hecame the suceessor to Gﬁmes’ Interest in the Project and now own substantially all of the
Project.

24.  Recently, Defendants announced that they are in negotiations for the sale of zll or
substantially all of the Project to a third party, but have not provided Plaintiff with any written
details of the proposed transaction, Plaintiff is informed and believes, and on that basis alleges,
that the proposed transaction is scheduled to close on or about Decerber 15, 2010. The amount of
consideration Defendants expect to receive has not yet been disclosed and is unknown to Plaintiff,

25.  Plaintiff is informed and believes, and on that basis alleges, that Defendants contend
that the sale and transfer of all eight of the lots referenced in Paragraph 3(a) of the Participation
Agreement is the “trigger” for the commencement of any obligation to pay Plaintiff for his
Participation Interests and his Capital Account Balances.

26.  Plaintiff is further informed and believes, and on that basis alleges, that Defendants
have exclﬁdcci Lot 45 (the one they now claim is the “trigger lot™) from the contemplated sale of
the Project, in a blatant attermpt to completely avoid their obligations to pay Plaintiff for his cash
buyout pursuant to Paragraph 5 of the Participation Agreement.

27.  Defendants claim that, since they became involved with the Project in 2006, they

7
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ha_vé expended in excess of $38 million acquiring and developing the Project. Plaintiffis further
in'l"‘ormed and'l'aeﬁeves_, and on that basis alicges, that Deféndmxts contend that the contempiated
sale of the Project will result in « sale price of less than their sxpenses to data‘(including capital
contributions and loans), that the contemplated sale will not result in the recognition of any
“profit,” and that no funds are therefore due o Plaintiff pursuant to either Pareig:aph Sor6ofthe
Participation Agreement now or at the time the contemplated sale is concluded,

28.  The Agreements contain several provisions wﬁich memorialize various other
agreements between the parties, including but not Jimited to'the following:

a. Paragraph 17(h)¥ (page 15) of Patticipation Agreement requites that
Dcféndants hold a meeting of Foupders, including Plaintiff, at least twice each year, and that
Plaintiff be provided with detailed financial information related to the Project, including
information regarding the status of the Project, sales, financial position, and future plans.

b. Paragraph 17 (page 17) of the Participation Agreement provides that time is
of the essence and provides for the payment of ceﬁain damages for delays in the completion of the
various tasks required under the Participation Agreement at the rate of $150 for each day of delay
for each task. Specifically, Paragraph 17 (page 17) states:

' “The parties agree that, in the event the}; fail to meet the Deadline or any other time

frame set forth in this Agreement, they shall pay to the other party One Hundred
Fifty Dollars ($150.00) for each day they delay in satisfying each such Deadline.”

(Emphasis added.)

c. Paragraph 19 of the Patticipation Agreement requires that Defendants
maintain the books and records of the Project in accordance with generally accepted decounting
practices consistently applied during the periods involved, and that Defendants submit to Plaintiff
additional reports, records, data, information, and financial statements as Plaintiff reasonably

requests, .
d. Paragraph 20 of the Participation Agreement acknowledges that Plaintiff

——

v There are two paragraphs in the Participation Agreement numbered “17.” The first
paragra h(i’? ;tarting gn pgge 14 sets forth the Founders’ Rights, and the second paragraph 17 on
page 17 of the Participation Agreement sets forth damages for delays in performance of obligations.

8
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KRN

L

will have a significant contivuing financial interest in the Project and requires that Defendants
provide Plaintiff with any and all infomnaticn regarding the status of the Project that may affect his
participation and financial interest as Plaintiff reasonably requests, Paragraph 20 further provides
that if an audit reveals that Plaintiff has been underpaid by Defendants, Defendants will pay for the
audit under certain circumstances,

e. Paragraph 1 of the Participation Agreement defines the “Deadline” as June
30, 2008, for the completion of various obligations of the partics, Paragraph 3 of the Addendum
extends the Deadiine to July 13, 2008, as long as all of the documents required to be executed by
Defendants to effectuate the transfer of all of the Lots referred to in the Apreements have been
signed by that date. |

f. . Paragraph 26 of the Paxﬁcipatiori Agreement provides that Defendants shall
pay to Plaintiff a late charge of six percent (6%) of any amounts that are not paid on their due date,
and fnterest at the rate of ten percent (10%) from the due date until such payment, late charges, and
acerued interest is paid in full.

g. Paragraph 28 of the Participation Agresinent provides for a Dispute
Resolution procedure for resolving any controversy or claim arising out of or related to these
Agreements. The parties have agreed that they have informally met to attf;mpt to resolve their
disputes and that non-binding private arbitration would not therefore be productive. The parties
have further agreed that they \:{fould proceed directly to the Judicial Reference procedure as set
forth in Patagraph 28(b), et seq.

- h Paragraph 28(d) of the Partisipétion Agreement provides that the cost of the

Judicial Reference shall initially be borne equally by the parties, but that the “prevailing party”
shall be entitled to obtain reimbursement for the reference costs and for an award of its attorneys’
and experts’ fees and all other costs and expelnses of the Jitigation.

i Paragtaph 31 of the Participation Agreement provides that the Agreements
shall inure to the benefit and be binding upon the parties and their respective heits, nominees,

successors, legal representatives, and assigns, and that the Agreements may not be assigned by any

of the parties without the prior written consent of Plaintiff, No such eonsent has been requested
o .
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nior granted by Plaintiff,

29.  Despite numerous requests by Plaintiff, siﬁce the Agreements were signed,
Defendants have failed and retused to make payments to Plaintiff and to perform other obligations
as required by the terms of the Agrecments, including but not limited to their failure and refusal to:

a pay to Plaintiff any of the monies due to him under the Participation
Agreement, including but not limited to payments due to Plaintiff for his Participation Interest, his
Original Capital Account Balance, and his Second Capital Account Balauce, as required by
Paragtaph 5 of the Participation Agreement;

b. . provide the infrastructure improvements to each of the lots transferred to
Plaintiff pursuant to Paragraph 9(a) of the Participation Agreem_ent;b .

¢ timely transfer the lots to Plaintiff by the Deadline as required by Paragraph
9(e) of the ?aﬂicipaﬁon Agrecment and Paragraph 2 of the Addendum;

d. perforfn numerous tasks set forth in the Agreements by the Deadline or by
the time frame as required by various provisions in the Apreements;

e. pay the demages for each delay as required by Paragraph 17 (page 17) of the
Particip.;ation Agreement, including but not limited to(delays in transferring lots to Plaintiff, paying
taxes Defendants were required to pay, and other obligations;

{, teansfar Lot 6 to Plaintiff and the other Founders who own that Lot, as
required by Paragraph 7(c).

g pfovide title insurance to Plaintiff for the lots transferred to Plaintiff as
requited by Paragraph 9(b) of the Participation Agreement;

b, provide to Plaintiff the Phase I Golf Course/Club Memberships as requi‘rcd
by Paragraph 9(i) of the Participation Agreement and Paragraph 3 of the Addendum;

i mark the corners of each of the lots transferred to Plaintiff as required by
Paragraph 9(j) of the Participation Agrecment;

j. develop a plan for construction of a retaining wall for the 15™ Hole Tee Box
and clean-up of the beach adjacent to the 15™ Hole Tee Box, as required by Paragraph 11 of the

Participation Agreement;
10
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K. convese a meeting of every person having an ownership, patticipation, or
economic interest in the Project, including Plaintiff, for the purpose of voting on the sale of
substantially all of the Project that is currently contemplated by Defendants, as required by
Paragraph 15 of the Participation Agreement;

L provide Plaintiff with the perquisites and privileges provided to its
Founders, Owners, Developers, and Investors, as required by Paragraph 17 (pages 14-17) of the

Participation Agreement;

m.,  provide Plaintiff with the accounting and financial reports and othet
information, as requested by Plaintiff and as required by Paragraphs 19 and 20 of the Participation

Agreement;

n. meet with Plaintiff and the other Founders at least twice per year as required
by Pacagraph 17(b) (page 15) of the Participation Agreement;
' o. propexly, adequately, and professionally manage the Project, the
development of the Project, and the construction of infrastructure at the Project;
p. timely complete sales transactions for lots in the Project; and
q. - satisfy their obligations as a fiduciary to Plaintiff, who lolds a minority

financial and economic interest in the Project.

FIRST CAUSE OF ACTION

(For Breach of Contract as to Defendants)

30.  Plaintiff hereby realleges and incorporates by reference all of the allepations set
forth in Paragraphs 1 through 29 of this Complaint as though fully set forth herein.

3].  Plaintiff and Defendants entered into a written Participation Agreement and a
written Addendum to Participation Agreement, as alleged herein {collectively referred to
hereinafter as the “Agreements”).

47, Defendants breached the Agreements by failing and refusing to satisfy mumerous
obligations to Plaintiff as alleged in Paragraphs 1 through 29, above.

33, Plaintiff has fully performed all conditions, covenants, obligations, and

jred by Plaintiff to be performed in accordance with the terms and conditions of the
11

promises requ
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Agreements with Defendants, except to the extent that Plaintiff was prevented from or exeused
from performing by the breaches of Defendants as alleged herein or except to the extent that such
performance was made impossible by actions or emissions of Defendants, |

34.  Asadivesct and proximate result of Dcfendantg’ breaches of the Agreements ag sct
forth herein, Plaintiff has suffered damape and js entitled to tecover damages from Defendants as
prayed. The precise amount of Plaintiffs damages has not yet been ascertained, but will be proven
at the tria! of this action,

35,  Aga further direct and proximate result of the delays in satisfying their obligations
unider the Agreements set forth herein, Plaintiff is entitled to recover the améunt of $150 for each
day Defendants delayed in satisfying cach obligation by the Deadline or other time period set forth
in the Agreements, as set forth in Paragraph 17 (page 17) of the Participation Agteement. The
precise amount of such delay damages has not yet been ascettained, but will be proven at the trial
of this action,

36.  Asa further direct and proximate result of Defendants’ breaches of the Agreements
as set forth herein, Plaintiff is entitled to recover late charges and interest at the contract rate as set
forth in Paragraph 26 of the Participation Agreement. The precise amount of such late charges and
inferest has not Sfet been ascertained, but will be proven at the trial of this action.

37.  Asa further direet and proximate tesult of Defendants’ breaches of the Agreements
as set forth herein, Plaintiff is entitled to recover his at’comeyé’ fees, expert fees, and all other costs
and expenses of this litigation. ' The precise amount of such fees and costs has not yet been

ascartained, but will be proven at the trial of this action.

SECOND CAUSE OF ACTION
(For Breach of Implied Covenant of Good Faith

and Fair Dealing as to Defendanis)
38.  Plaintiff hereby realleges and incorporate by reference all of the allegations set forth
in Pav:agraphs 1 through 37 of this Complmnt as though fully set forth herein,
39.  California Jaw implies a covenant of good faith and fair dealing in all contracts

between parties entered into in the State of California, which includss the obligation by each party
12
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9 | purpose of the contract and to completely deprive Plaintiff of the benefit of his bargain.

million an the Project without producing any vertical construction in over four years),

FPAGE  B2/24

not to do anything which will deprive the other party of the benefit of the contract. The covenant
not only imposes upon each contracting party the duty to refrain from doing anything which-would
render performance of the contract 'impossiblé, but also tha. duty to da everything that the confract
presupposes that each party will do to accomplish the purpose o;f the contract. The Agrecments.
were entered into in the State of California.

40.  As alleged herein, Plaintiff is informed and belicves, and on that basis alleges, that
Defendants have taken certain actlons, are taking certain positions, are making certain contentions,

and are interpreting the terms of the Agreements in such a way as to completely frustrate the

41.  Furthermore, by Defendants’ mumerous breaches of the Agreements and

Defendants® gross mismanagement of the Project (claiming they have expended in excess of $58

unreasonable delays in performing their obligations under the Agreements (including but not
limited to Defendants’ failure to timely transfer lots to Plaintiff and to complete sales transactions
on other lots at the Project), and misrepresentations of material facts and other raisconduct as
alleged in this Complaint, Defendants have breachefd the covenant of good faith and ‘fair dealing
contained in the Agreements with Plaintiff. | '

42,  The actions of Defendants as alleged herein, in violation of the implied covenant of
good fafth and fair dealing, have caused Plaintiff to suffer damages in that those actions have
ﬁustrated the purpose of the Agreements, that those actions have resulted in a failure of
consideration for the Agreements, and that Plaintiff has been deprived of the benefit of his bargain.

43, Asadirect and proximate result of Defendants’ breach of the covenant of good faith
and fair dealing implied in the Agreements as set forth herein, Plaintiff has suffered damage and ig
entitled to recover damages from Defendants as prayed. The precise amount of the Plaintiff’s
damages has not yet been ascertained, but will be proven at the trial of this action.

THIRD CAUSE OF ACTION -
(For Breach of Fiduciary Duty as to Defendants)

44,  Plaintiff hereby realleges and incorporates by reference all of the allegations set

13 |
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forth in Paragraphs 1 through 43 of this Complm’ﬁt as though fully set forth herein,

45.  Asset forth in Paragraph 5 of the Pacticipation Agrecment, Defendants are
obligated to make cash buyout payments to Plaintitf from the proceeds of the sale of ali lots in the
Project cxcept the eight lots specifically excluded by that Paragraph, At firsi, Plaintiff was to
receive five percent (5%) of the net proceeds of each lot sale for a specified period of time, then
Plaintiff was to receive ten percént {10%) of the net proceeds of each lot sale until the amounts due
to Plaintiff pursuant to Paragraph 5(a), 5(b), and 5(c) were paid in full,

46, Pursuant to Paragraph 6 of the Participation Agreement, Defendants were also
obligated to pay Participation Payments to Plaintiff of nine percent (9%) of any and all profit
distibutions made by Defendants. '

47.  Asaresult of those contractual obligations and the relationship created between
Defendants and Plaintiff by those obligations, Defendants are acting as the agent for Plaintiff in
connection with payment of the proceeds of the sale of lots in the Project. Furthermore, because
Plaintiff has a minority financial and economic interest in the Project and Defendants have a-
majority financial and economic interest in the Project, Defendants are acting as the agent for -
Plaintiff for the purpose of properly managing the Project and maintaining the profitability of the
Project and with respect to making payments for Plaintiff’s Paﬁicipgtion Interests in the Project.
TFurther, becanse of the relationship between Defendants and Ple‘xintiff in connection with the

Agreements and Defendants’ contractual obligations to Plaintiff, Defendants owe a fiduciary duty -

to Plainfiff.

48.  Defendants breached their fiduciary duty to Plaintiff in numerous materfal respects, |

including but not limited to: (i) breaching their contractual obligations to Plaintiff, grossly
mismanaging the Project, (i) unteasopably delaying the transfer of lots to Plaintiff as required by
the Agreements, (iil) failing to provide title insurance to Plaintiff for those lots, (iv) unreasonably
délaying the completion of sales transactions on other loté in the iject,‘ (V) falsely represeriting to
Plaintiff the status of ot sales tvansactions, (vi) wrongfully inducing Plaintiff to enter into the
Agreements and accept a payment plan for his cash buyout, (vii) mismanaging and/or commingling

the funds of the Project with Defendants’ own funds, (viii) charging non-Project related expenses
14
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PlaintiT for the lots transferred to him,

10 the Project, (ix) inderpteting the Agreements so a5.to deprive Plaintiff of the benefit of his
bargain and to frustrate the purpnse of the confracts with Plaintiff, and (x) other misconduct,

49,  Asaresult of Defendants’ breach of their tiduciary duty to Plainﬁff‘, Plaintiff has
been damaged 1n numerous respects, including but not liited to following; (i) Plaindiff has not
received payments from Defendants to which he is entitled under Paragraphs 5 and 6 of the
Participation Agreement, (i) Plaintiff has not received payments on lot sales that should have been,
completed but for Defendants’ gross mismanagement of the Project, (iff) the transfer of lots to

Plaintiff was unreasonably délayed, and (iv) Defendant has failed to provide title insurance to (

50.  The actions of Defendants as described herein, in breach of their fiduciary duty to
Plaintiff, have caused Plaintiff to suffer fnther damages in that Plaintiff has not received the
consideration promised in the Agreements or the benefit of his bargain with Defendants. The
precise amount of Plaintiff’s damages has not yot been ascertained, but will be proven at the trial of
this actibn.,, _

51, Inaddition, Plaintiff is informed and believes, and on that basis alleges, that in
doing the acts alleged and engaging in the misconduct alleged herein, Defendants have obtained
secret profits that belong, in part, to Plaintiff. The pracilse atount of Defendants® secret profits and
Plaintiffs share of those profits has not yet been ascertained, but will be proveh at the trial of this
action,

FQ CAUSE OF ACTIO
(For an Aucuuntiug' as to Defendants)

52, Plaintiff hereby realleges and incorporates by reference all of the aflegations set
forth in Paragraphs 1 through 51 of this Complaint as tilOllgh tully set forth herein.

53.  Paragraphs 17(h), 19, and 20 of the Participation Agreement require that Defendants

provide extensive financial and accounting reports, records, and information to Plaintiffon a

periodic basis and as requested by Plaintiff.
54. - Plaintiff bas demanded various financial and accounting reports, tecords, and

information from Defendants throughout the past four years, including information regarding the
15
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aforementioned sales of lots at the Project, and has further demanded payment of the amounts due
to Plaintiff pursuant to Paragraph 5 of the Participation Agreement, but Diefendants have failed and
refused, and continue {0 fai! and refuse, to render such an accounting or to pay such sums,

55.  As sel forth above, Paragraphls of the Participation Agreement provides for certain

payments to be made to Plaintiff for his Participation Interest in the amount of $2,000,000, his

amount which is currently unknown to Plaintiff, from the proceeds from the sale of each lot in the
Project with the exceﬁtion of the lots specifically excluded by Paragraph 5.

56.  Plaintiff is informed and believes, and on that bagis alleges, t-hat Defendants have
sold certain lots and other property in the Project, and have retained all of the proceeds from the
sale of those lots and other property, and have failed and refused to pay to Plaintiff his share of
those proceeds pursuant to Paragraph 5 of the Partieii}ation Agreement,

_‘ 57.  The precise amount of money due to Plaintiff from Defendants for his share of the
proceeds from the sale of lots and other property in the Project is unknown to Plaintiff, and cannot
bé ascertained without an accounting of the purchase price of and the proceeds from the sale of Jots
and other propetty at the Project. Because Defendants have not provided any of the accounting,
financial, or sales information to Plaintiff, Plaintiff has no information or belief upon which to
allege the amounts due to Plaintiff from the proceeds of those lot sales, | |

58,  Plaintiff has demanded an éccountiag of the sales of lots and other property from
Defendants and ﬁayment of the amounts due to Plaintiff pursuant to Paragraph 5 of the
Participation Agresment, but Defendants have failed and refused, and continue to fail and refuse,
to render such an accounting or to pay such sums. |

59,  Further, as set forth above, Paragraph 6 of the Participation Agreement provides for
the payment to Plaintiff of nine percent (9%) of all Profit Distributions made by Defendants.

60.  Plaintiff is further informed and believes, and on that basis alleges, that Defendants
may have made some Profit Distributions but have failed and refused to pay to Plaintiff his share of -

those Distributions pursuait to Paragraph 6 of the Participation Agreement.

61.  Defendants have received and, by the confemplated sale of ail or substantially all of

16
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11| the Project to a third party, will receive certain monies from the sale of lots and other property at
the Project. As a result of Plaintiff’s nine percent (994) Purticipation Interest in the Project, a
portion of the true profits made by Defendants as to the sale of those lots and othet property is or

will be due to Plaintiff from Defendants, as previously alleged.

L L L N

62.  The precige amount of money due to Plaintiff from Defendants for PlaintifF's nine-
percent (9%) Participation Interest in the Project is unimown to Plaintiff, and cannot be ascertained
without an accounting of the proceeds from the contemplated sale of the Project, and of

Defendants’ income and expenses related to the operations and development of the Project..

L= - B =Y

Beeause Defendants have not provided any of the relevant information to Plaintiff other than

10 stating that they have expended over $58 million over the past four years, Plaintiff has no

1111 information or belief upon which to allege the amounts due to Plaintiff for his share of the Profit
12| Distributions that have been made or that will result from the conternplated sate of all o |
13 | substantially all of the Project to a third party, '

14 63.  Plaintiff bas demanded an accounting of the aforementioned profits from

15 Dafendants and payment of the amount found due, but Defendants.have failed aﬁd refused, and

16 || continue to fail and refuse, to render such an aecounting and to pay such sum;

17 FIFTH CAUSE OF ACTIO
18 (For Negligent Misrcpresentation as fo all Defendants)
19 64.  Plaintiff hereby realleges and incorporates by reference all of the allegations set

20| forth in Paragraphs 1 through 51 of this Complaint as though fully set forth herein.

21 65.  As alleged herein, prior to execution of the Agrcements, Defendants made false and
22 || fraudufent rapresentﬁtions to Plaintiff to induce Plaintiff to enter into the Agreements and to fully
23| perform his obligations under the Agreements.

24 66.  Those representations as alleged herein include but are not limited to

25 || representations that: (i) Defendants were highty skilled and knowledgeable real estate developers
26 | who had vast financial resources, extensive real estate and construction capability, and an

271 experienced team to comnplete the development of and 10 manage the Project, (i) Defendants
Agreements, (iii) Lots 8, 9, 10, 42, 45, 46, 47, and

. 17
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48 were either sold or the sales transactions would be completed imminently, (iv) Defendants
intended to complete the sales contracts on the eight excluded lots before completing the sales
transactions on any other lots at the Project, (¥) the cash buyout payments due to Plaintiff pursuant
to Paragraph 5 would be made fratn the proceeds. from the sale of evexy lot sold in the Project other
than the eight excluded lots, (vi) Defendant Jennings would be involved in the day-to-day
management and operations of the Project, and (vii) Defendants intended to give Plaintiff the
benefit of his bargain and to deal honestly with Plaintiff.

67.  The representations made by Defendants were in fact false or Defendants had no
reason to beligve them to be true at the time such representations wers made by them. The true
facts were that: (i) Defendants were not highly skilled and knowledgeable. teal estate developers
who had vast financial résources, extensive real estate and construction capability, and an
experienced team {o complete the development of and to manage the Project, and Defendants had
no one exi:eriezlccd in developing real estate in Mexico, (ii) Defendants had no intention of
performing their obligations under the Agreements, (iii) not all of Lots 8, 9, 10, 42, 45, 46, 47, and
4_8 ware cither sold or the sales transactions would be completed imminently, (iv) Defendants did
not intend to complete the sales contracts on the eight excluded lots before completing the sales
transactions on atty other lots at the Project, (v) Defendants did not intend to make cash buyout
payments due to Plaintiff pursuant to Paragraph 5 fiom the proceeds from the sale of every lot sold
in the Project othet than the eight excluded lots, (vi) Defendant Jennings was not invelved in the
day-to-day management and operations of the Project, auci (vii) Defendants did not intend to deal
honestly with Plaintiff, but instead intended to deprive Plaintiff of the benefit of his bargain and to
frustrate the purpose of the Agreements with Plaintiff by interpreting the Agreements in bad faith.

68.  When Defendants made these representations, they knew or should have know that
the representations were false, and these representations were made by Defendants with the intent
to defraud and deceive Plaintiff and with the intent to induce Plaintiff to enter into the Agrecments

and to fully perform bis obligations under the Agreements.
£9.  Plaintiff, at the time these representations were made by Defendants, and at the time

Plaintiff entered into the Agfeaments and performed his obligations under the Agreements, was
18 .
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1| ignorant of the falsity of Defendants’ representations and believed them to be true,

2 70.  Inreliance on Defendants’ representations, Plaintiff was induced to and did enter

3 || into the Agreeinents and fully performed his obligations under the Agreements, including

41 executing documents transfetring title to and ownership of his interests in the Project to

5| Defendants. Had Plaintiff known the actual facts, Plaintiff would not have taken such action.

6 71. . Plaintiff is informed and belicves, and on that basis alleges, that at the time

7| Defendants toade the promises to Plaintiff set forth in the Agreements and at the time the parties

8 || executed the Agreements, Defendants had no intention of keeping those promiscs or performing

9 || their obligations under the Agfeéments. |
10 72.  Further, Plaintiff, at the time these promises were made and at the time the parties

11§ executed the Agreements, were ignorant of Defendants’ secret intention not to perfortn its

12 || obligations under the Agreements, and that Plaintiff could not, in the exercise of reasonable

13 §j diligence, have discovered Defendants’ secret intention. |

14 73. | If Plaintiff had known of the actyal intentions of Defendants, Plaintiff would not

15 || bave taken such action, would not have entered into the Agreements, and would not have

16 performed his obligations under the Apreements, including but not limijted io executing the

17| documents to transfer title and ownership of his interest in the Project to Defendants,

18 74, i’laintiffs reliance on Defendants’ representations was justified because Plaintiff

19| had pi'f:viously entt_aregi into agreements with Defendants and Dgfcnda.nts had thus far satisfied their |
20§ obligations under those prior agreements, except to the extent the terms of those prior agreements

21 | were modified, excused, or changed by the terms of the subsequent Agreements.

22 75.  Asaproximate result of Defendants’ fraud and deceit and the facts hetein alleged,
23 | Plaintiff was deprived of the benefit of his bargain in that he transferred his ownership interest and
24 || controt of the Proj ect to Defendants and did not receive the consideration promjsed by Defendants.
25 || As a proximate tesult of Defendants’ fraud and deceit and the facts herein alleged, Plaintiff has

26| been damaged in an amount which has not yet been ascertained, but which will be proven at the
27 | wrial of this action. '

28
19
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1 - . SIXTH CAUSE QF ACTION

(For Intentional Misrepresentation (Fraud) ag to all Defendants)

2

3 76.  Plaintiff hereby realleges and incorporates by reference all of the allegations set

4|l forth in Paragraphs 1 through 51, and Paragraphs 64 through 75 of this Complaint as though fully
51 set forth herein,

6 77.  Asalleped herein, prior to execution of the Agreements, Defendants made false and
7 fraudulent representations to Plaintiff to induce Plaintiff to enter into the Agreements and to fully
8 | perform his obligations under the Agreements, =

9 78.  Those representations as alleged herein include but are not limited to

10} representations that: (i) Defendants were highly skilled and knowledgeable real estate developers
11 {f who had vast financial resources, extensive real estate and construction capability, and an
12 || experienced team to complete the development of and to manage the Project, (if) Defendants
137 intended to'perfoﬁn their obligations under the Agreements, (iii) Lots 8, 9, 10, 42, 45, 46, 47, énd
14 ) 48 were either sold or the sales transactions would be completed imminently, (iv) Defendants

15 || intended to complete the sales contracts on the eight excluded lots before completing the sales

16 || transactions on any othet lots at the Project, (v) the cash buyout payments due to Plaintiff pursuant
17 || to Paragraph 5 would be made from the proceeds from the sale of every lot sold in the Project other
18 | than the eight excluded lots, (vi) Defendant Jennings would be involved in the day-to-day
19 | management and operations of the Project, and (vii) Defendants intended to giva Plaintiff the
2‘(]. benefit of his bargain and to deal honestly with Plaintiff,
21 79.  The representations made by Defendants were in fact false and Defendants had no
22 reason to believe them to be tiue at the time such representations were made by them. The true
23 || facts were that: (i) Defendants were not highly skilled and knowledgeable real estate developers
24 It who had vast financial resources, extensive real estate and construction capability, and an
25}l experienced team to complete the development of and to manage the Project, and Defendants had
26 { no one experienced in developing real estate in Mexico, (i) Defendants had no intention of

27| performing their obligations under the Agreements, (iii) not all of Lots 8, 9, 10, 42, 45, 46, 47, and

48 were either sold or the sales transactions would be completed imminently, (iv) Defendants did

. 20 :
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not intend o complete the sales contracts on the eight excluded lots before completing the sales
transactions on any other lats at the Project, (v) Defendants did not intend (o make cash buyout
payments due to Plaintiff pursuant to Paragraph 5 from the proceeds from t]ﬁe' sale of every lot sold
in the Project other than the eight excluded lots, (vi) Drefendant Jennings was not involved in the
day-to-day management and operations of the Project, and (vii) Defendants did not intend to deal
honestly with Plaintiff, but instead inteﬁded to deprive Plaintiff of the bepefit of bis bargain and to
frustrate the purpose of the Agreements with Plaintiff by intetpreting the Agreéments in bad faith,

80.  When Defendants made these representations, they knew that the representations
were false, and these representations were made by Defendants with the intent to defraud and
deceive Plaintiff and with the intent to induce Plaintiff to enter into the Agreements and to‘ fully
perform his obligations under the Agreetnents.

81. Plaintiff, at the time thése representations were made by Defendants, and at the time
Plaintiff entered into the Agreements and fully performed his ‘obligations under the Agreements,
was ignorant of the falsity of Defendants’ representations and believed them to be true.

82, In reliance on Defendants’ representations, Plaintiff was induced to and did enter
inté the Agreements and fully performed his obligations under the Agreements, including
executing documents transferring title to and ownership of his interests in the Project to
Defendants. Had Plaintiff known the actual facts, Plaintiff would not have taken such action.

3.  Plaintiff is informed and believes, and on that basis alleges, that at the time
Defendants made the promises to Plaintiff set forth in the Agreements avd at the time the parties

exeouted the Agreements, Defendants had no intention of keeping those promises ot performing

their obligations under the Agreemnents.
84,  Further, Plaintiff, at the time theso proniises were made and at the time the parties

excouted the Agreements, were ignorant of Defendants’ secret intention not to perform its
obligations under the Agreements, and that Plaintiff could not, in the exercise of reasonable
diligence, have discovered Defendants’ secrat intention.

85.  If Plaintiff had knéwn of the actual intentions of Defendants, Plaintiff would not

have taken such action, would not have entered into the Agreements, and would not have

21
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performed his obligations under the Agrecments, including but not limited to executing the
documents to-transfer title and ownership of his interest in the Project to Defendants. |

86.  Plaintiff's reliance on Defendants’ representations was justified because Plaintiff
had previously entered into agreements with Defendants and Defendants had thus far satisfied their
obligations under those prior agreemens, except to the extent the terms of those prior agresments
w.‘:*.re modified, excused, or changed by the terms of the subsequent Agreements.

87.  As a proximate result of Defendants’ fraud and deceit and the facts herein alleged,
Plaintiff was deprived of the benefit of his bargain in that he transferred his ownership intersst and
contro} of the Project to Defendants and did not receive the consideration promised by Defendants.
As a proximate result of Defendants’ fraud and deceit and the facts herein alleged, Plaintiff has
been damaged in an amownt which has not yet been ascertained, but which will be proven at the
trial of this action.

88,  In doing the acts herein alleged, Defendants acted with malice, fraud, and
oppression, with wrongful intent to injury Plaintiff, from an improper and evil motive amounting
to malice, and in conscious disregard of Plaintift’s rights. The acts alleged herein were known to,
authorized by, and ratified by defendants, thereby justifying an award of punitive damages against
Defendants, and each of them, in an amount which shall be established at the trial of this action.

SEVENTH CAUSE OF ACTION
(For Declaratory Relief as to all Defendants)
.89. Plaintiff hereby realleges and incorporates by reference all of the allegations set
forth in Paragraphs 1 through 88 of this Complaint as though fully set forth herein.

90.  Plaintiff and Defendants entered into the Agreements, as alleged herein. By the
Agreements, Plaintiff agrecd to transfer to Defendants his remaining interest in the Project in
exchange for certain cash buyout payments by Defendants to Plaintiff, the transfer of certain
propeﬁies in-the Project to Plaintiff, and other good and valuable consideration.

91.  Plaintiff is informed and believes, and on that basis alleges, that Defendants now
contend that the sale and transfer of all eight of the lots referenced in Paragraph 5 of the

Participation Agreement is the “trigger” for the commencement of any obligation whatsoever to
22. '
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{ | make any payments to Plaintiff, They make thosc contentions despite the representations made by
2| Defendants to induce Plaintift to enter into the Agreements, as alleped herein, and the fact that the
3l failure to transfer all eight of those lots was cavsed solely by Defendants gross mismanagement,

4 | unreasonable delays, and other negligence and misconduct,

5 92 Asaresult of Defendants’ misinterpretation of the terms of the Agreements,

6 | Defendants have failed and refused to make aﬁy payments to Plaintiff with respect to his

7|l Participation Interest, Original Capital Accounts, or his Second Capital Accounts, as required by
8 il Paragraph 5 of the Participation Agreement.

9 93.  Defendants further contend that the contemplated sale of all or substantially all of

104 the Project to a third party is a “bulk sale” under the Agreements which will uot result in the

11 | recognition of any “profit” to Defendants Eecausc Defendants’ “loans” to the Project exceed the

12 || expected proceeds from the sale. Defendants further contend that no payments are therefore due to
13 ]| Plaintiff pursuant to either Paragraph 5 or 6 of the Participation Agreement from the operations of
14} the Project over the past four yeats or the sale of all or substantially all of the Project to a third

15| party. | |

16 04, Plaintiff is informed and believes, and on that basis alleges, that Defendants further
17| contend that their obligations to Plaintiff under the Agresments, including but not limited to the

18 obiigatioﬁs 1o pay Plaintiff their Participation Interests and their Capital Account Balances, will be
19|l terminated upon the contemplated sale of all or substantially all of the Project to a third party

20 95 Asaresult of Defendants’ misinterpretation of the terms of the Agreements and

21 || Defendants other misconduct, Defendants have failed and refused to provide any information to

22 || Plaintiff regarding the proposed sale of all or substantiaily all of the Project to the third-party and
stated their intention to refain all of the proceeds from that sale without making any payments

23 i have

24 || to Plaintiff as required by the termis of the Agreements, to pay Plaintiff any monies due to him

25 ||. pursuant to Paragraph 5 of the Participation Agreement, or to perform any of the acts required of

26| them under the terms of the Agreements.

27 96,  Plaintiff disputes Defendants’ contentions and their interpretation of the terms of

28 | the Agreements and their obligations under the Agreements, Rather, Plaintiff contends that

23
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Dafendants are jmmediately obligated to make cash buyout payments to Plaintiff pursuant to
Paragraph 5 of the Partisipation Agreement on all lots sold at the Project other than the eight
excluded Jots, and to perform their other obligations to Plaintiff as required by the terms of the
Agtecinents. Plaintiff further contends that Defendants’ obligations to Plaintiff upder the
Agreements will survive the contemplated sale of substantially all of the Project to & third party,
and that, in addition to Defendants’ continuing liability under the Agreements, the tﬁird party will
also be liable ag Defendants’ successor in interest under the Agreements.

97, This dispute stil] exists and is an actual controversy over the respective rights and
duties of the parties with respect to the Agreements.

98.  Plaintiff desires a judicial de:tcnnhmtiop of his rights and duties under the
Agreements, and of Defendants’ rights and duties under the Agreements, including but not limited
toa declara'tion as to when Defendants must pay Plaintiff for his Participation Interest in the
Project and his Capital Account Balances under Paragraph 5, and his Profit Disttibutions under
Paragraph 6, if any, the amount of such paynﬁézlts, and as to when Defendants’ must satisfy their
other obligations under the Agreements.

99. A judicial determination is necessary and appropriate at this time in order that
Plaintiff may ascertajn the parties’ respective his rights and duties under the Agrecrents. A
judictal determination is particularly necessary due to Defendants’ contemplited sale of all or
substantially all of the Project to a third party and Defendants’ stated intention not to pay any of the
proceeds of that sale to Plaintiff for Plaintiff’s interest in the Project.

| EIGHTH CAUSE OF ACTIO
(For Injunction as to all Defendants)

100,  Plaintiff hereby realleges and incorporates by reference all of the allegations set

forth in Paragraphs 1 through 99 of this Complaint as though fully set forth herein.

101.  As alleged herein, afthough Defendants agreed to provide title insurance to Plaintiff ’

at Defendants’ own expense for each of the lots transferred to Plaintiff pursuant to the terms of the

Agreements, Defendants. have faited and refused, and continue to fail and refuse, to do so. Without

#i1le insurance, thete is a cloud on the title of the ttansferred lots, and Plaintiff does not have the

24
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legal pratection of title insurance for which he hargaincd.

102, As alleged hercin, although Defendants had agreed to transfor titlc. of Lot6to
Plaintiff and the other Founders as a result of the trade of Lot 6 for Lot 9, Defondants have failed
and‘ refused to do s0. Because Defendants have failed and refused to transfer title of Lot 6 to
Plaintiff and the other Founders, PIaintiff'and the other Founders do not have the ability to seil or
transfer thal Lot to a prospecti.ve buyer, and Plaintiff does do not have the benefit of his bargain.
Because of the contemplated sale of the Praject to a third party, an injunction is need to ensure that
that transfer is made.

103. As alleged herein, beginning shortly after executing the Agreements in 2008, and
continuing to the present time, Defendants and each of them have wrongfully and unlawfully failed
to provide to Plaintiff the consideration due to Plaintiff under the Agreements, including but not.
limited to payment of the sums due to Plaintiff for his Partticipation Interest in the Project and his
Capital Account Baié.nccs, as required by Paragraph 5 of the Participation Agreerment, and to
satisfy Defendants® other obligations under the terms of the Agreements.

104.  As alleged herein, since those Agreements were signed in 2008, Plaintiff has
repcatedly demanded that Defendants stop their wrongful conduct, and that Defendants satisfy their

contractual obligations under the terms of the Agreements, Defendants and each of them have

failed and refused, and still fail and refuse, to refrain from their wrongful conduct o to satisfy their

contractual obligations under the terms of the Agreements.

105. Defendants now seek to'sell all or substantially all of the Project to a third party and
have stated their intention to do so without paying Plaintiff any of the proceeds from that sale to
satisfy Defendants’ cash buyout obligations to Plaintiff, and without satisfying any of the other
obligations under the Agreements, including but not limited to those obligations referred to in
Paragraph 101 and 102, above. Defendants further seek to retain all of the proceeds from the
contemplated sale of all or substantially all of the Project to a third pérty without paying Plainti ff
any of those proceeds and without first providing title insurance to Plaintiff and transfer of Lot 6 to

Plaintiff and the other Founders, Defendants further seek, after conclusion of the contemplated

sale of all or substantially all of the Project to a third party, to be relieved of any further ltability to
235 '
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Plaintiff for their obligations under the Agreements.,

106, Defendants’ wrongful and unlawfit) conduct, unless and until enjoined and
restrained by order of this court, will cause great and irreparable injury {o Plaintiff in that
Defendants’ contemplated sale of all or substantially all of the Project ta a third party will result in
a transfer to a third party of all of the property and assets of thé Project and wzrll result in
Defendants r‘cceivinglcash ftom that sale which could very likely vanish and be unavailable to
Plaintiff after that transaction is concluded.

107.  Plaintiff has no adequate remedy at law for the injuries currently b;:ing suffered in
that it will be impossible for Plaintiff to deter&line the precise amount of damages which they will
suffer if Defendants’ conduet is not restrained. Moreover, once Defendants trapsfer all or
substantially all of the Project to a third party, this co Q.rt may 1ot have jurisdiction over the Project
or the new owners of the Project, and will not thereafter be able to provide the relicf Plainti{f seeks
in this Complaint. _ |

"108.  As aresult of Defendants’ wrongfu) conduct, Plaintiff has been damaged in an
amount as yet not fully ascertained, and in several other material respect that are not quantifiable in
that other promises were made by Defendants that do not include the payment of cash but invc‘lve
the perfém&mme of cettain acts by Defendants as they relate to the Project and/or property in the
Project. Plaintiff will be further damaged in like manner so long as Defendants’ conduet continues
and the contemplated sale of the Project is allowed to conclude without first protecting Plaintiff,
The full amount of such damage is not now known to Plaintiff, and Plaintiff will amend this
Complaint to state such amount when the same becomes known to Plaintiff, or on proof thereof at
the trial of this action,

UEST FOR JUDICI FERENCE

Paragraph 28(b) of the Participation Agreement provides for a Dispute Resolution
procedure for resolying any controversy or claim arising out of or related to the Agreements. That
provision states that such disputes are to be determined under an order of general judicial reference
as set forth in that Paragraph. Plaintiff will petition the Court for an order of general judicial

reference order and request that this Court issue such an order pursuant to Paragraph 28(b) of the
20 '
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1|} Parlicipation Agreement.

2 ERAYER

3 WHEREFORE, Plaintiff prays judgment as follows:

4 1. On the hreach of coniract cause of action, for judgx11ent against Defendants in favor
51 of Plaintiff in an amount to be established at the trial of this action;

i 2, On tlie breach of the covenant of good faith and fair dealing cause of action, for

7 | judgment against Defendants in favor of Plaintiff in an amount to be established at the trial of this

8[| action; |

9 3. On the breach of fiduciary duty cause of #ction, for judgment against Defendants in

101 fayor of Plaintiff in an amount to be established at the trial of this action and for recavery of
11 | Defendants’ secret profits in an amount to be established at the trial of this action;

12 - 4 On the accounting canse of action, for an order that Defendants immediately

13 || provide Plaintiff with av accounting as required by the Agreements and as set forth herein;

14 5. On the negligent misrepresentation and intentional misrepresentation causes of

15 || action, for judgment against Defendants in favor of Plaintiff in an amount to be cstablished at the

16§ trial of this action;
17 6. On the intentional misrepresentation (fraud) cause of action, for an award of
18 || punitive damages in an amount to be established at the trial of this action; '

19 7. On the declatatory relicf cause of action, for a declaration of the respective rights

20| and duties of the parties with respect to the Agreements;
21 8. On the injunction cause of action, for an order requiring Defendants, and each of

221 them, to show cause, if any, why they should not be enjoined as set forth herein, during and after

23 || the pendency of this action;
24 9, For a temporaty restraining order, a preliminary injunction, and a permanent

25 || injunction, all epjoining Defendants, and each of them, and their agents, servants, and employees,

26 | and all persons acting under, in congert with, or for them:

27 a From selling or transferring any or all of the property in the Project to any

28| third party during the pendeney of this action; and/or
27 :
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b, From retaining any funds from the proceeds from a sale or transfer of any ot
all of the property in the Project to any third party during the pendency of this action;

10,  For late charges, delay damages, and interest on the damages as set forth in the

Agreements and allowable by law;

11.  For attorneys’ fees and other costs of suit as allowable by the Agreements between

the parties;

12.  For such other and further relief as the court deems just and proper; and

13.  For an order of a general judicial reference pursuant to Paragraph 28(b) of the

Participation Agreement.

Dated: November 12, 2010 BANKHEAD & HOWARD LLP

By o
Laurie J. Howard
‘Attorneys for Plaintift

GARY M. WAGNER

28
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PARTICIPATION AGREEMENT

THHS PARTICIPATION AGRUEMENT (“Agreement™) dated as of the 17th day of

Apil, 2008 (the “Effective Daie™), is made by and hetween Gary Wagner (“Wagner™), Rancho

dee Cosla Plenty SRI. de OV (“Rancha™, and the Wagner Family Trust ("WFTrusl™) {Wagner.

Rancho and WI'Trust are somctinies collectively referred to herein as (“Wagner™), und Stephen

- O Crames (“Games™) and Grand Bahia de Jos Suenos 8. de R.L. de (V. {"BOD™, and is made
with reference ta the following facts:

Reeitals:

A BOD through its affiliates intends to acquire a real estatc project commonly
known as “Buhia de los Suenos™, consisting of approximately 4,000 acres of land lacated outside’
the Municipality of La Paz, Baja California Sur. Mexico, and described more fully in Exhibit A
(the “Land”} and the improvements to be constructed thereon (the “Improvements™). The Land
and the Improvernents (¢ollectively, thc “Project™) shall be owned by an affiliate of BOD
("Property Company™), whose principal purpose shall be the acquisition. construction.
development, ownership, operation, management, leasing. refinancing and disposition of the

Project,

B. - Wagner owned certain direct and indirect ownership or participation interests in
BOD's predecessor in interest, in the Project, and in certain Project related amenitics and assets,
all of which are identified ou Exhibit B (the “Participation Interests™). Pursuant to various prior
agreements, all of which are identified on Exhibit C (the “Prior Agreements"} betwecn Wagher
and its affiliates and certain individuals and entities now owning interests in the Project. Wagner
and its affiliates have sold, transferred and conveyed all of their beneficial interests in the
Partjcipation Interests. The parties hereto intend to provide for the legal transfer of the
Participation Interests to various entitjes, all as directed by BOD. In addition, the parties hereto
intend that Wagner be fully relieved from any and all further liability, known or unknown, with
respect to the Project and any and all further capital calls with respect to the Project.

C. In consideration of the ttansfer of the legal and beneficial interests in the
_Participation Interests, Wagner is entitled to participate in cerlain sconomic benefits of the
Project and to receive certain Project amenities, The parties hereto desire to provide for such
participation and benefits, upon all ol the terms and conditions set forth herein.

NOW. THEREFORE, in consideration of the foregoing recitals and the covenants
contajned herein, the parties hereto agree as follows:

1. Certain Definitions. When used in this Agreement. the following terms shall have

the meanings set forth below:

“Alrport” shall mean the Las Arenas airport strip and related property currently
located on the Las Arenas property, which shall include any other location to which the Airport

is moved at any time in the future.
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“BOD Property™ shall mean uny and all property owned by BOD or purchased
with BOL's funds or lunds burrowsd by BOD, whellier such properly is on sile ur off site,
including: but not limited to any and all equipment, machinery, and other nsseis (e.g., watler
rights, ctc.) currently owned or sulisequently purchased hy ROD. .

‘ "Bulk §ale™ shall mean the sale of (i) all or substantially all of the property
remaining in any of Phase [, I1 or 11, (ii) all or substentially afl of the property remaining in any
Phuse I Subdivision or Other Subdivisions, and/or (iii) one {1} or more Subdivision, to a single
buyer or buying group. For purposes of this Agreement. the tertis “Phase™ and “Subdivision™
shall have meanings as set forth in Paragraph 1 of this Agreement. The term Bulk Salc shall also
inchide the sale of any or all of the other BOD Property such as equipment. machipery. etc.

“Capital Event” shall mean (i) the financing or refinancing of the Project, (ii) the
sale. exchange or other disposition of all or any portion of the Project {other than individual Lot
sales), including the condemnalion of the Project or conveyance in lieu thereof. or (iii) the

dissolution of BOD),

"CC&Rs” shall mean the covenants, conditions and restrictions that apply to all
properties in the Praject.

“Deadline™ shall. mean that upon exceution of this Agreement by all parties, BOD
will immediately commence with the prepatation of any and all documentation necessary to
submit to any governmental agency in order to effect the transfers of property contemplated
herein, and shall have submitted any and all such documentation and required fees to such

governmental agency no later than June 30. 2008.

“Developers” shall mean Géry Wagner, Stephen Games, Paul Jennings and
Joseph Fryzer,

“Founders” shall mean Gary Wagner., Stephen Games, Kyle Turley, Kenneth
Melby and Nyda Jones-Church.

. “Founders Second Capital -Accounts™ shall mean the amounts credited or to be
credited to each of the Capital Accounts of Founders Wagner, Games, Jones-Church, and Melby
for their respective pro-rata shates of the proceeds received by BOD from the sale of Lots §, 9.
10. 37 and 38, which proceeds were “loaned” 1o BOD, and which amounts shall be repaid to
such Founders in accordance with Patagraph 5(c), below. However, all pre-2006 expenses paid
or to be paid by BOD on behalf of any of the predecessor companies, including Old Bay, shall
firsi be deducted from such capital accounts on a pro-rata basis. As of the date of this
Agreement, the pre-2006 expenses paid by BOD on behalf of Old Bay are in the amount of
Three HMundred Eighty-Nine Seven Hundred Thousand and 95/xx ($389.700.95). A trve and

correct summary of such expenses is attached hereto as Exhibit “D.”

~Games' Original Capital Account Balance” shall mean the amounts actually

contributed to Bay of Dreams 8. de R.L. de C.V., Property Rescarch and Sales, S. de R.L. de

© €.V.. and other related cntitles (collectively “BOD SRL Entitles”) by Games. As of the date of
this Agreement, Games' Original Capital Account had a balance of‘th Million Seven I-i'uridred
Forty-One Thousand Seven Hundred One Dollars (81.741,701), which amount does not include

|38
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the deposit on the sale of Beach Colony Lots 8, 9 and 10, and the proceeds from the suly of
Spunish Hill Lots 37 and 38 as set forth in Paragraph 3(c) below or the proceeds from the sale of
lots to Fryzer. The balance of Games® Original Capital Acconnt Balance has heen verified by an

audit and approved by Ciames.

L "HOA™ shall mean the Homeowners Association organization that wil] govem the
residential propertics in the Project, ‘

“Investors™ shall mean Stephen Games, Nyda Jones-Church, Kenneth Melby,
Kyle Turley, Paul Jennings and Joseph Fryzer.

“Lender" shall mean any lender that provides a Loan with respect to the Project.

“Lots" shall mean any subdivided parcel of the Land offered for sale to third
parties.

“Loan™ shall mean any loan from a Lender secured by the Project or any portion
thereof. or any refinancing thereof.

“Members® Equity™ shall mean and include the cumulative total of any and all

sums contributed ot loaned by any member of BOD with respect to the acquisition, development,

construction, management and operation of the Project. plus any and all additional sums paid by
a mermber ‘of BOD to third parties for any Project cost to the extent not paid from Project
revenues, Members® Equity shall be reduced by the cumulative total of any and all amounts of
Net Capital Proceeds and Net Operating Proceeds previously distributed to the members of
BOD. Members’ Equity shall not include the proceeds of any Loan, except to the extent such

proceeds are distributed to the members of BOD.

“Net Capital Procceds™ shall mean an amount equal to the cash proceeds from a
Capital Event, any condemnation award or casvalty insurance payment not utilized to restore or
replace the Project. and all amounts held in reserves established by BOD, less:

(i)  any amounts paid in connection with such Capital Event including,
without limitations, all fees and customary broker's faes, and other transaction costs, and in the
case of a sale, exchange or other disposition, normal and customary closing costs and other costs

of the transaction. including broker's commissions:
(il)  any debt service on a Loan, including payments of any outstanding
principal, interest, costs and expenses due and arising under such Loan; and

(iii) any amounts paid to third party creditors of BOD other than a

Lender,

“Net Operating Proceeds™ shall mean the gross revenues on a cash basis from
Project operations, including without limitation rental income, interest income and the proceeds
of Lot sales of lost rental insurance and forfeited security deposits, less:
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o {i) the partion thereul vsed o pay all uperafing expenses und Fung
regerves of BOD and the Prajeet;

. o gii) current debt service on a Loan, including payments of any
outstanding principal, interest, costs and expenses due and atising under such Loan;

. ‘ (iif)  actual capital improvements, commissions, replacements  ang
contingencies, and fo the axtent not funded by the Loan, any Lender holdback or paid [rom
reserve accounts; and

_ (iv)  an amount sufficlent to establish and maintain a reserves for (a)
recurring operating expenses and the non-recurring operating expenses referenced in clause (iif)
of this definition and (b) real estate taxes and insurance premiums (to the extent not impounded
by Lender under the Loan).

“Net Proceeds” of a Lot Sale shall mean flity percent (50%) of the gross purchase
price paid for a Lot without any deduction for any expenses. Net Proceeds shall be distributed
pursuant to this Agreement on a cash basjs (... in the event a buyer purchases a Lot on terms,
the Net Proceeds shall be the amount of cash actually teceived from a buyer, whether as a
deposit or a payment on termg, less fifty percent (50%) for expenses).

_ “Net Proceeds™ of a Bulk Sale shall mean the purchase price for the Property
included in the Bulk Sale less the transaction costs and expenses incurred by the seller with
respect to the Bulk Sale, including, without limitation, a reasonable allocation of Mexico's
capital gain or other income taxes resulting directly from the sale of each such lot (but does not
include any transfer or acquisition tax which shall be pald by the buyer of such propeny),
brokerage and sales commissions payable as a result of such sale, costs of tille insurance
premiums, charges for any coucessions granied lo the transferee in connection with such Lot
sale, documentary stamp taxes, escrow fees and recording charges, prepayment fees payable to
any lender and applicable attorneys’ fees and costs actually paid by the seller, but excluding any
foreign., U.5.. state or federal income taxes, franchise taxes or other taxes based on income, For
purposes of this definition, the term “Property”™ shall mean any and all land, equipment,
machinery. rights, or other assets currently owned by or Jater acquired by BOD. Net Proceeds of
a Bulk Sale shall be distributed pursuant to this Agreement on a cash basis (i.e., in the event a
Bulk Sale buyer purchases on terms. the Net Proceeds shall be the amount of cash actually
recaived from a buyer. whether as a deposit or a payment on terms, less fifty percent (50%) for

oxXpénses).
“Other Subdivisions™ shall mean any of the subdivisions that will be planned in
Phases Il and 111,

“Owners™ shall mean any other persons not already included in the definitions of
“Founders,” “Developers™ or “Investors” who may acquire an ownership, participation or

economic interest in the Project.

“Phase™ shall mean Phase [ Phase I} or Phase Il of the Land (as defined in
Paragraph A of the Recitals), and as set forth in the subdivision maps for the Land existing as of

the date of execution of this Agreement.
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“Pllﬂ&iﬁ' I shall mean the approximately 2,372 acres of land referred to as Phaye |
on the Map of the Projeet, u true und curreet copy ul wihich is alluched hereto us Exhibit “B,»

“Phase 11" shall mean the approximately 242 acres of Jund referred o as Phase ]
on the Map of the Project, a true and correct copy of which is attached hereto as Exhibit “F.*

, “Phase " shall mean the approximately 1.657 aeces of land relerred 1o as Phasc
HI on the Map of the Praject, o troe and correct copy of which iz atlached herelo as Exhibit ("

“Phase | Subdivision™ shall mean onc of the five (5) Subdivisions of Phase ] (as
defined in Paragraph 1 of this Agreement) commonly refetred to as Golf Envelope (Beach Club),
Spanish Hill, Puerto, Ocean Golf, and Marina Ocean. A true and correct copy of a Map of the
Phase I Subdivisions is attached hereto as Exhibit “1™

“Profit Distribution” shall mean any apd all distributions made by BOD afler all
obligations set forth in Paragraph 5 of this Agreement have been paid in full and all BOD
Member Equity has been returned and paid in full. Such disiributions shall be made from time to
time based on the majority approval of the shareholders of BOD from the proceeds resulting
from Net Capital Procecds and Net Operating Proceeds, as such terms are defined herein.

“Wagner Entities™ shall mean Wagner's family and afl entities owned by or
controlied by Wagner, '

“Wagnet’s Original Capital Account Balance™ shall mean the amounts acwally
conitributed to Bay of Dreams 8. de R.L. de C.V., Property Research and Sales, 8. de R.L. de
C.V., and other related entitles (collectively “BOD SRL Entitles”) by Wagner. As of the date of
this Agrcement, Wagner's Original Capital Account had a balance of One Million Forty-Six
Thousand One Hundred Fifty-Seven Dollars ($1,046,157). which amount does not include
distribution of the proceeds from the sale of Lots 8. 9 and 10 of Four Hundred Thirty-One
Thousand Dollars (3431.000), nor does jt include the deposit originally received on Lots 37 and
38 as set forth in Paragraph 5(c) below. The balance of Wagner's Original Capital Account

Balanee has been verified by an audit and approved by Wagner,

2 Legal Transfer of Participation Interests. From and after the Effcetive Date, upon
the written request of BOD, Wagner shall cavse the Participation Interests 10 be legally
transferred to such entities as designated by BOD. Except for such consideration previously paid
to Wagner pursuant to the Prior Agreements and as provided for herein, each transfer of an
Participation Inferest shall be without further consideration. Wagner, Rancho and WFTyust each
agree and shall each cause any affiliated entity owning an Participation Interest to execute such
documents and instruments and to perform such acts as may be necessary or’ convenient to
effectuate and perform the transfer of the Participation Interests. BOD shall have all of the
appropriate documents prepared at BOD's expense and shall notify Wagne'r in writing that such
documents are ready for his signature. Once BOD prepares the appropriate c}ocumcms, Fa}ch
party shall then be responsible for their own atlorneys’ fees and costs in reviewing and revising
subsequent drafts until the documents are ﬁnalizgd and signad by the parties. Upen any failure
by Wagner to perform any of the above acts, BOD may makle, execute, pu}:hsh and record any
and all such instruments, certificates and documents for and in the name of any transferor of an

|
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Purticipation Tnterest, all at the sole expenss of BOD, Wagner hereby appoints BOD as its agent
and attorney-in-faet 10 oxecule such instruments; however, such appolntment is limited to the
transfers specilicully set forth in this Agreement, As limited, this uppointment beiny coupled
with an interest is irrevocable, '

3, Representations and Warrantics of Wagner, Rancho and WHTrust.  Wagnoet,
Rancho and WFTrust each herehy represents and warrants to BOD that: (i) the declaring party
has the full right and authority o enter into this Agreernent; (ii) this Agrceﬁaem is a legal, valid
and binding obligation of the declaring party and is enforceable agsinst the declaring party in
accordance with its terms; (iii) the declaring party has not made any agreement for the benefit of
creditors or taken any action or suffered any action under any insolvency, bankruptey,
reorganization, moratorium or other debtor-relief act or statute; (jv) each of the Participation
Intcrests shall be conveyed free and clear of all Habilities, obligations and liens, pledges.
mortgages. security interests, encumbrances, charges, restrictions and claims or any other
adverse claim or right whatsocver; and (v) the delivery to each transferee of the instruments of
transfer contemnplated by this Agreement with respect to each Participation Interest will at the
time of trunsfer vest good and-marketable title to and the valid and enforceable right to receive
and use each such Participation Interest, free and clear of all liens, liabilitics or other adverse

claim or right whatsoever.

4, ‘Representations and_Warranties of BOD and Games. BOD and Games hereby
represent and watrant to Wagner, Rancho and WFTrust that: (i) BOD and Games have the full
right and authority to enter info this Agreement; (ii) this Agreement is a legal, valid and binding
obligation of the declaring parties and is enforceable against the deelaring parties in accordance

© with its lerms: (iii) neither BOD nor Games have made any agreement for the benefit of creditors i
or taken any action or suffered any action under any insolvency, bankruptcy, reorganization, |
moratorium or other debtor-reliel act or statute; (iv) Bay of Dreams JV, LL.C is a duly orpanized
and existing Delaware limited liability company as of the date of this Agreement; (v) BOD is the
sole owner of the Project as of the date of this Agreement; (vi) the signators to this Agreement
have the full right and authority to exccute this Agreement on behalf of the entity for which they
are signing; (vii) each of the transfers of property to Wagner contemplated by this Agreement
shall be conveyed lree and clear of all labilities. obligations and liens, pledges, morigages,
security interests, encumbrances, charges, restrictions and claims or any other adverse claim or
right whatsoever, with the exception that each such property may be subject to Project CC&Rs
and HOA. obligations and dues; and (viii) the delivery to cach iransferee of the instruments of
transfer contemplated by this Agreement with respect to each such transfer will at the time of
transfer vest good and marketable title to and the valid and enforceable right to rece:ive and use
each such property free and clear of all lens. liabilities ot other adverse claim or right

whatsoever.

5. LLC Participation Interests and Payment for Participation Interests. BOD shzfll
make or cause the following consideration to be paid as provided for in this Patagraph S'm
exchange for and in consideration of the promises made to Wagner by BOD in the Interim
Agreement dated February 25, 2006 (the “Interim Apreement™), the Share Purchase Agreement
dated March 7, 2006 (the “Share Purchase Agreement™) and the Dwnership.fntere'st Purchase
Agreement dated April 29, 2006 (the “Ownership Purchase Agreement“), mclud‘mg but not
limited to Wagner's interest in the Developer Assets as set forth in Paragraph 12 of the Interim
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Agreement. Utless and untll this Agreement s sxecuted by oll purties, the Interim Agwcmeﬁt.
the Share Purchagse Agreement and the Ownarship Mirchase Agreement shall cantinue to remain

i full force aud effeet ng it relates 1o Wagner,

8, Pavigent {or Participalion Infercas. Commeneing with the closing of the

first Lot sale to oceur after the trunsler of Lots §, 9, 11, 42, 45, 46, 47 and 48, BOD shall pay
Wagner the sum of Two Million Dollars ($2.000,000) (the “Participation Interest Payment™),
which shall be paid upon the receipt of from cach Lot Sale and each Bulk Sale escrow. Upan the
ciose of escrow of each Lot Sale, Wagner shall be paid an amount equal to five percent (5%) of
the Net Proceeds of each such Lot Sale and/or each Bulk Sale until all amounts dug to Rafael
Brito pursuant to BOD's agreement with Rafacl M. Brito Anderson (“Brilo™), a true and correct
copy of which is attached to this Agreement as Exhibit [, are paid in full. BOD reserves the right
to enter into a modification agreement with Brito, provided that such modification does not
increase the amount payable t0 Brito. When all amounts due to Brito pursuant to that agreement
(as modified) are paid in full, Wagner shal] be paid an amount equal to ten percent (10%) of the
Net Proceeds of such Lot Sale and/or each Bulk Sale until the Participation Interest Payment has
been paid in full. Upon the full payment of the Participation Interest Payment, Wagner's right to
teceive any Net Proceeds from the sale of Lots shall automatically terminate, except as otherwise
set forth in this Agreement. For purposes of this Paragraph, “Net procecds™ shall have the

definition set forth in Paragraph 1.

b, Payment of Wagner's and Games’ Orjpinal Capital Account Balances,
Once the Participation Interest Payment set forth in Paragraph 5(a) has been paid in full, BOD
will immediately begin paying to Wagnher and Games the balance of their respective Original
Capital Accounts. For purposes of this Paragraph, “Original Capital Account Balances™ shall
have the definition set forth in Paragraph 1. Payment of Wagner's and Games’ Original Capital
Account Balance shall be made immediately upon the disbursement of funds from each
subsequent Lot Sale and Bulk Sale escrow as set forth herein, Upon the close of each subsequent
Lot Sale and Bulk Sale. Wagner and Games, shall each be paid their Pro-rata Share of an amount
equal to ten percent (10%) of the Net Proceeds of each such Lot Sale and Bulk Sale. For
purposes of this Paragraph, “Net Proceeds™ shall have the meaning set forth in Paragraph 1,
Wagner's and Games’ “Pro-rata Share™ shall mean the percentage of each of Wagner and Games

to the combined totat of their Ol ginal Capital Accounts,

C Payment of Founder’s Second Capital Account Balances (related 10 the

Founder’s participation or ownership in interest in Lots 10, 37 and 38). Once the Participation
Interest Payment has been paid in full pursuant to Paragraph 5(a), and Wagner's and Games’
Original Capital Account Balances have been paid in full pursuant to Paragraph 3(b), BOD will
immediately begin paying Founders the balance of their respective Second Capital Accounts,
“Founders® Second Capital Account Balances™ shall have the meaning set forth in Paragraph 1.
Payment of Founders' Second Capital Account Balance shall be made immediately upon the
dishursement of funds from cach subsequent Lot Sale and Bulk Sale escrow as set forth herein.
Upon the close of each subsequent Lot Sale and Bulk Sale, cach of the Founders, including
Wagner, shall be paid their Pro-rata Share of an amount equal to ten percent (10%) of the Net
Proceeds of each such Lot Sale and Bulk Sale. For purposes of this Paragraph, “Net Proceeds™
shall have the meaning set forth in Paragraph 1. The Founders® “Pro-rata Share™ shai} meat the
percentage of each of the Founders® Second Capital Account to the total amount of all of the
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Fonnders’ Second Capital Accounts, as set forth an Exhibit 1 1o this Apresment. The partics
agres that the following accurately reflects the Inan to BOD of the praceeds already received
with respect to the sale ot Lots 10, 37 and 38 as of the date of this Agreement:

() Lot 10. The parties understand that Lot 10 was sold for Two
Million Four Hundred-Fifty Thousand Dollars (52,450,000), and that a deposit of Two Million
One Hundred Thousand Dollars (52,100,000) reccived for the sale of Lot 10 was loaned by the
awners of Lot 10 (including Wagner) to BOD, On or before the Deadline, Wagner's Capital
Account will be credited for his 20% share of the $2.100.000 deposit on the sale of Lot 10,

' (2) Lot 37. The parties understand that Lot 37 was sold for Four
Hundred Thitty-Seven Thousand Five Hundred Dollars ($437,500), and that the proceeds from
the sale of Lot 37 were loaned by the owners of Lot 37 (including Wagner) to BOD. On or
before the Deadline, Wagner's Capital Account will be credited for his 24.755% pro-rata share

of the $437.500 sale price.

(3) Lot 38, The parties understand that Lot 38 was sold for Four
Hundred Fifty Thousand Dollars ($450.000), and that the proceeds from the sale of Lot 38 were
loaned by the owners of Lot 38 (including Wagner) to BOD. On or before the Deadline,
Wagner's Capital Account will be credited for his 24.755% share of the $450,000 sale price.

b. Participation Payment. In addition to the Participation Interest Payment set forth
in Paragraph 5, above, Wagnet shall be entitled to receive an amount equal to nine percent (9%)
of any and all Profit Distributions made by BOD as and when made. For example, if One-
Hundred Dollars ($100.00) of Profit Distributions is distributed by BOD, of that amount Wagner -
will receive the first Nine Dollars ($9.00) and the remaining Members will receive the remaiing

Ninety-One Dollars (§91.00) on a prorata basis.

7. Proceeds From Sale of Lots 8. 9,10 and 4. The financial terms set forth in the
Interim Agreement with respect to Lots 8, 9 and 10 (Beach Colony) will not be affected by this
Agreement, The parties agree that the following accurately reflects the status of Lots 8. 9, 10 as

of the date of this Agreement:
a. Lot 8. The parties understand that Lot 8 has been sold for a total of One

Million Eight Hundred Fifty-Five Thousand Dollars ($1.855.000), and Wagner acknowledges
that he has received his pro rata share of the proceeds from the sale of Lot 8.

h. Lot 10, The parlies understand that Lot 10 has been sold for a fotal of
Two Million Four Hundred Fifty Thousand Dollars ($2,450,000), that the deposit of Two Million
One-Hupndred Thousand Dollars ($2,100.000) received with respect to that sale was loaned to
BOD as set forth in Paragraph 5.c(1), and that the balance of Three Hundred-Fifty Thousand
Dollars (§350.000) has subsequently been paid. Wagner acknowledges that he has received his
pro rata share of the balance of the procecds from the sale of Lot 10.

c. Lots 9 and 6. The parties understand that the owner of Lot 6 intends to

trade Lot 6 for Lot 9. Since Wagner had a 20% ownership interest in Lot 9, through this trade,
Wagner will acquire a 20% ownership interest in Lot 6. Wagner will be entitied w0 a2 20%
interest in the proceeds of the sale of Lot 6, The owners of Lot 6. including Wagner., will
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fletcrmine as a group how they want to hold title to'such Lot, and cach such owner shall he
involved in all devisions related to the marketing and sale of that Lot, As of the date of {his

Agreement, Lot 6 is priced at Four Million Seven Hundred Fifty Thousand Dollars ($4,750,000). -

U;;w{z the sale of Lot 6, Wagner shall be paid his 20% shate of the et proceeds from such sale
within ten (10) days of the close of escrow, For putposes of this Section, “net proceeds™ shall
mean the total sale price Jess any sales commissions.

d. Proceeds From the Sale of Beach Colony Lot 4, In connection with the
sale of Lot 4 1o Jennings for One Million Seven Hundred Ninety Thousand ($1,790,000), Games
agreed to pay to Wagner fifty percent (50%) of the sale price of Lot 4 in excess of One Million
Seven Hundred Ninety Thousand (31,590,000} (i.e., $100,000). Although Jennings has not paid
the full amount of that purchase price, Games and/or Jennings shall pay to Wagner One Hundred
Thousand Dollars ($100.000) within thirty (30) days of Effective Date of this Agreement,

8. Gigeling Matlin Beach Club Easement. The Giggling Marlin Beach Club
(“GMBC"} currently operating at the Project Is the sole property of Wagner and Games or his
assignee. as equal owners, and all profits from the operation of GMBC will be distributed
equally between Wagner and Games, and ail capital expenditures will be paid equally by Wagner
and Games. It is anticipated that as part of the master plan for the Project, at a future date the
current physical location of GMBC may be changed and a new retail center may be constructed
on the beach in the same general vicinity as the existing GMBC. The general location of the
planned retail center is depicted on Exhibit K to this Agreement. BOD shall cause Property
Company to grant GMBC, Wagner and/or Games an exclusive, irrévocable easement (the
“Easement”) for the use of the space within the Project (the “Easerment Area™) currently used by
GMBC. The Easemnent will be at no cost to GMBC, including but not limited to any rent, dues,
or special assessments, with the exception that GMBC shall be responsible for the payment of its
own operating costs such as electricity and other utilities, and its prorata share of any direct
operating and maintenance expenses associated with the retail space based on the square-footage
of GMBC and the other retail space. GMBC will receive its reagonable water needs at BOD's
cost, The Easement shall provide that in the event of any construction within the Eascment Area
and/or temporary relocation of the GMBC during construction of the permanent facility, BOD
will relocate the GMBC to & comparable temporary location and will pay for such construction
and for all improvenients at the temporary location. BOD and/or Property Company will provide
GMBC with reasonably comparable space to the Easement Area at no cost to GMBC, The new
location will be at least the same size as the existing GMBC building and will be on the ground
floor at the forefront of the new retail space, Upon completion of construction, GMBC shall
have the first right to select ground floor space on the beach of the same size as the Basement
Area in the new construction and BOD/Property Company, at its sole expense, shall build out the
replacement space to a comparable level of finish as existing in the original Easement Atea as of
the date the new construction is completed. The Easement Area shall be used for restaurant and
related retail purposes as they exist in the Easemnent Area as of the date if this Agreecment. The
Easement shall terminate in the event the Easement Area is used for purposes other than as
provided for herein or Wagner and/or Games collectively own less than fifty one percent.(s 1%)
of GMBC. If either Wagner or Games buys out the other partner, the Easement will continue in
full forea and effect. During construction of the Easement Area, BOD will guarantee GMBC a

space to continually operate its busincss and BOD shall pay for any and all costs of construction
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the temporary location, Parking spaces shall be provided 0 GMBC for its use and the use of its
patrons on the same or mere favorable basis as the other retail enunty.

9. Lot Trapsfers.  In exchange for and in partial copsiderntion of Wagner's
participation interest in the Developers Assels as set forth in the Prior Agreement and in
exchange for the land swap nceded to complete the 15™ Hole of the Golf Course as set foith in
Paragraph 5(g) of this Agreement, BOD shall cause Property Company to transfer the follawing
six (6) Lots to Wagner, or his nominee, at no cost or expense except as provided for herein: (1)
Lot 70 in Spanish Hill, (2) Lot 126 in Enclave 52, (3) Lot 127 in Enclave 52, (4) Lot 153 in
Enclave 62, (5) Lot 154 in Enclave 62, and (6) Lot 102 in Section 40, as shown on the Vita
Architects [llustrative Map dated April 1, 2008, attached hereto as Exhibit L.

a. All of the infrastructure improvements to each such Lot will be incjuded at
BOD's cost, with the exception that, at the time Wagner sells each such Lot to a thitd party.
Wagner shall pay to BOD the sum of Forty Thousand Dollars {$40,000) per Lot, Wagner
reserves the right to assign such payment through escrow at the time of the conveyanee to the

thitd party.

b, BOD shall be solely responsible for the cost and expense of the transfer of
each such Lot, including but not limited to transfer taxes and escrow, closing and title insurance

COsts,

C. ‘BOD shall pay any and all costs and expenses to transfer each such Lot to
Wagner, including but not limited to transfer or acquisition .taxes, brokerage and sales
commissions payable as a result of such transfer, costs of title insurance premiums, documentary
stamp taxes, escrow fees and recording charges, and any taxes owed by BOD as a result of the
transfer of such Lots. Such Lots shall be transferred to Wagner at the lowest possible value so as

to minimize the acquisition/transfer taxes to b paid by BOD. :

d. Each such Lot shall be conveyed free and clear of all HOA fees, liens,
pledges, mortgages, securily interests and encumbrapces, but shall be subject to any Project-wide
CC&Rs, with the understanding that Wagner will be subject to only those CC&Rs applicable to

other Founders, Developers. Investorg and Owners,

e Transfer of each of these Lots shall occur as soon as is practicable, but no

later than the Deadline.

f. With respect to such Lots, neither Wagner nor any of the Wagner Entities
shall be charged any HOA dues or other assessments so long as such Lots contivue to be owned
by Wagner or any of the Wagner Entities,

o Upon execution of this Agreement by all parties, Wagner wili have the
right to immediate possession of the Lots set forth above, regardless of the date of legal teansfer.

h. So that the marketing of Wagner's Lots will not unduly compete with the

lots being offered for sale by BOD, Wagner agrees that he will list no more than one (1) such Lot
for sale during 2008 and no more than two (2) lots for sale during 2009. However, Wagner or 2

10
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Wugner Entity may at any time offer for sale or sell any of the Lots as a “pocket listing” and may
trade any of the Lota ih Wagner's sole discretion, ' '

. i._ RODY shall provide to Wagner one (1) Phase 1 Goll Course/Club
Membership, which Wagner can transfer o the buyer of one of his six Lots without cost to such
buyer or Wagner, BOD shall also provide v Wagner five {3) additional Phasc [ Golf

Course/Club Memberships at one-half of the then-prevailing Membership Fee which Wagner can

transfer 1o the buyers of the other five (5) Lots. Wagner or the buyers of such Lots shali pay the
Membership Fee to BOD at the time of close of escrow on‘each such Lot. No membetship dues
ot other assessments shall be chatged on any of the six (6) Memberships until each such Lo is
transferred to a third party, then BOD shall charge any and all membership dues and other
assessments as are charged to other Golf Course/Club Members,

i Within ninety (90) days of the Effective Date of this Agreement, BOD
shall mark the comers of each of the six (8) Lots with BOD's pole system in accordance with the

[Nustrative Map.

0. Golf Course 15" Hole Parcel Transicr. in order for BOD to properly design the

15" Hole of the Golf Course, it requires some additional parcels of land that Wagner currently
owns. The parties agree to swap certain land needed by BOD for the 15" Hold with similar land
and view type. To accomglish the goals of BOD, Wagnet shall transfer certain of his property
adjacent to the planned 15" Hole to BOD, and BOD shall transfer certain of its property adjacent
to the planned 15" Hole to Wagner. Such properties are depicted in the drawing attached as
Exhibit M to this Agreement (the “Rainbow™ map will be modified so that the property line for
the 15" Hole shall follow the existing road on the north-cast side of the 15" Hole), BOD shall be
solely responsible for the cost and expense of the transfer of such properties, including but not
iimited (o acquisition/transfer taxes and escrow, closing and title insurance costs. BOD and
Wagner shall transfer such property to the other at the lowest possible value so as to minimize
the acquisition/transfer taxes to be paid by BOD. Such property shall be conveyed free and clear
of all liens, pledges. mortgages, security interests and encumbrances. but shall be subject to any
Project-wide CC&Rs. Such transfer shall occur as soon as is practicable, but no later than the
Deadline. In exchange. Wagner shall reccive one (1) Lot which is included in the six (6) Lots to
be conveyed pursuant to Paragraph 9 of this Agreement. Further, BOD agrecs to develop a
release form describing the risk to adjacent property owners of pgolf balls coming from the
Projects’ Golf Courses and releasing BOD from any and all liability related to such risk. The
release form shall be signed by any and all owners of property adjacent to any of the Projects’
(iolf Courses, Wagner agrecs to ohtain the transferee’s signaturc on such release at the time of
transfer to a third party of property he owns that are acjacent to the Projects Golf Courses, which
release shall include a release of both Wagner and BOD from such risk,

11, Retaining Wall for 15" Hole Teg Box. As soon as is practicable, but no later than
the Deadiine, BOD shall develop a plan for construction of the retaining wall for the 15" Hole
tee box, and shall submit such plan to Wagner for his review and input. Construction of the
retaining wall for the 15" Hole Tee Box will be commenced in accordance with such pﬁa;\ as
soon as is practicable and will be paid for in its entirety by BOD, B]OD agrees to provide, at
BOD's sole expense. all vegetation needed for landscaping the 15™ Hole Tee Box and for
providing maximutmn protection to the adjacent properties. BOD agrees io place the tees for the

11
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15™ Moje Tee Rox as far lo the south of the Tee Box as possible. "The retaining wall will be

constructed of materials native 1o the aren and consistent with the rest of the golf coursc

construction, BOD further agrees to place a meter high rock wall along the length of the 15"

Hole Tee Box along with local vegetation to protect life and property along the northeeast side of
the Tee Box. BOD agrees to complete cleaning of the posi-construction contamination on the
beach (rock and any foreign objects that are mixcd with the sand) consistent with the rest of the

beach-front properly in the vicinity of the 15™ Hole Teo Box as soon as is practicable, but not

later than sixty (60) days afier completion of the retaining wall for the 15" Hole Tee Box,

Wagner shall have the right to inspect and approve the location and design of thé retaining wall,

as well as the adequacy of the BOD’s clean-up efforts related to contamination of the beach. .

12. Transfer of Participation Interest in Vadions BOD Properties.

a. Transfer of Partigipation Intercst in Rancho Villas Property, The parties
acknowledge that, prior to April of 2006. the owners of the Ranche Villas Property, which
consists of approximately fifteen (15) acres of property and is depicted in Exhibit N (o this
Agreement, were Rancho de Costa Plenty and Villas de Convencioncs, each as 50% owners.
Pursuant to the Ownership Interest Purchase Agreement dated April 29, 2006 (the “Prior
Agreement™), Jennings and Fryzer each acquired a 25% participation itwerest in the Rancho
Villas Property, leaving Wagner (as Rancho de Costa Plenty) with a 25% Participation interest
and Games (as Villas de Convenciones) with a 25% Participation interest; however, that transfer
has not yet been documented. The partics desire that BOD own all of the Rancho Villas
Property, Therefore, in connection with and in consideration of this Agreement, Wagner,
QGames, Jennings and Fryzer shall transfer to BOD cach of their participation interest in that
property. BOD shall be solely responsible for the cost and expense of the transfer of such
property to BOD, including but not limited to transfer or acquisition taxes, brokerage and sales
commissions, if any, costs of title insurance premiums. documentary stamp taxes, escrow fees,
closing costs and recording charges, Such property shall be conveyed free and clear of all liens,
pledges. mortgages, security interests and encumbrances. Wagner, Games, Jennings and Fryzer
shall transfer such property to BOD at the lowest possible value so as to minimize the
acquisition/transfer taxes to be paid by BOD. The parties shall sign any and all documents
necessary to effect such transfer no later than the Deadline. BOD hereby grants to Wagner and
Wagner Entities unlimited access to such property and a ten (10) year casement (the “easement
petiod™) to use the bodega (storage unit) that Wagner is currently using on that property, free and
clear of any obligation to pay rent, dues or any other charges. The easement period shall
commence on the date of execution of this Agreement by all parties.

b. Transter of Portion of Rancho Property, Pursuant to the Prior Agrecment,
Wagner retained a 25% participation interest in the approximately fifty-five (55) acres
commonly teferred to as the Rancho property that is adjacent to the Rancho Villas Property
which is depicted ip Exhibit O to this Agresment, In connection with and in consideration of this
Agreement, Wagper shall release his 25% Participation intercst in such propertics to BOD at no
cost or expense except as provided for herein. Such property shall be released to BOD free an.d
clear of all liens, pledges. mortgages, security interests and encuntbrances. Release of Wagner's
participation interest in such properiies shall be effective upon execution of this Agreement by

all parniies.

12
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c. Releass of Participation Interest in Four Qiher Properties. Pursuant (o the

 Prior Agrecment, Wagner retained a 25% particiption interest in four other properties located in
Los Plancs and La 1az, commonly referred to as two housey and two lots, and depicted in
Exhibit P to this Agreement. In connection with and in consideration of this Agrecment, Wapnoy
shall release his 25% participation interest in such propertics (0 BODD a1 no cost or cxpense
exeepl as provided for herein. Such properly shall be released 10 BOD free and clear of all Jiens.,
pledges. mortgages, security intcrests and encumbrances.  Release of Wagner's participaﬁcﬁ
interest in such properties shall be cffeetive upon execution of this Agreement by all parties,

13. Property Sales and Marketing Research ("PSMR™. Wagner shall convey his
Participation interest in PSMR, including any and all tangible assets of PSMR, to BOD as soon
as is practicable, but no later than the Deadline, with the exception that Wagner or his assignee
will be given exclusive awnership of the 2001 Ford F150 Pickup Trust and the 2001 Dodge
Dakota 4-deor Pickup Truck, as set forth below, BOD and/or the other appropriate entities shall
execute such documents as may be necessary to effect the transfer of such vehicles to Wagner or

_his assignee.

a. 2001 Ford F150 Pickup Truck. Wagner, individually, purchased the 2001
Ford F150 Pickup Truck, which he used to travel to the Project to conduct business with respeet
to the Project the period of several years. The purchase price of the F150 Pickup Truck was
added 10 Wagner's Capital Account. Wagner acknowledges that title to this vehicle has been
transferred by PSMR 1o Wagner. The Kelly Blue Book Value of approximately Thirteen
Thousand Two Hundred Eighty-Five Dollars ($13,285) shall be deductcd from Wagner's Capital

Aceount on or before the Deadline.

h. 2001 Dodge Dakota 4-door Pickup Truck, Wagner, individually,
purchased the 2001 Dodge 4-door Pickup Truck. which Diego Trevino has been using to travel
to the Project and elsewhere. Although Wagner paid for that vehicle individually and has not
received credit in his Capital Account for the purchase price or any other expenses related to this
vehicle, the title has been held by PSMR. Therefore, PSMR' shall provide a bill of sale to
Wagner and shall transfer title to this vehicle to Wagner on or before the Deadline.

* 14,  Landscaping Needs. Wagner and/or Wagner Entities shall have the ability to take
various plant materials that are located within the Project for Wagner's future landscaping nceds.
for his current residence at the Project if such plant material is removed as part of the Project’s
construction and landscaping process or is designated by the person vesponsible fot the Project’s
landscaping as plant materials no longer needed for the Project.

15, Minimum Bulk Sale, 1f BOD desires to accept an offer which, if accepted, would
result in the sale of all or substantially all of the Project, BOD shall convene a meeting of every
person or entity having an ownership, participation or economie intercst in the Project. including

Wagner, for the purpose of voting on the sale.

16,  Prudeptial California Realty Baja Swr. The provisions of Paragraph 13 of the
Interim Agreement relating to Prudential California Realty Baja Sur (“Prudential™) shall remain

in full force and effect. In the event Prudential California Realty Baja Sur is upable to

13
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satisf‘ao(orily retform such services, BOD shall choose unother realty/marketing gompany to take
Prudential™s place. .

17. Founders.® Uwners,’ Developer's and Investors’ Rights.  In the event that .

Property Company provides any Project perquisiles or privileges to its Founders, Owners,
Developers snd/or Investors. or aceess and use of any Project facilities, such as a frec
membership in any golf coutse and club of the Project, or the use of any of the Project clubs,
hotels, spas and or other speeial services, Wagner and his family will receive the same
perquisites and privileges as those granted to the other Pounders, Developers, Owners and
Investors, Specifically, these perquisites and privileges shall include, but are not limited to, the
following: '

a.  Discount on Future Property Purchases. Wagner and the Wagner Entities,
shall be offered the most favorable discount offered to any other person, including Founders and
Investors. for any properties offered for sale by BOD.

b. Foundets Names on Plaques. The name of each of the Founders shall be
included on plaques and/or signs commemorating the Founders which shall be located at the
entrance to the Land, or at such other strategic location as BOD shall determine, On such
plaques or signs, the names of the Founders shall appear as follows: Stephen and Sandy Games.
Gary and Tracy Wagner, Kenneth O. and Cheryl Meiby., Amalia LaCombe, Nyda Jones-Church

and Kyle and Stacy Turley. |

“E. Project Membership Clubs. Wagner and his fanily shall receive
memberships to any and all of the Project membership.clubs, hotels, spas and/or special services,
at the same or equal level as the other Founders, Owner, Developer or Investor, at no cost to
Wagner or his family, Guests of Wagner or his family may accompany Wagner or his family at

no charge to Wagner or his family.

d. Las Arenas Airport Usage. Wagner and Wagner Entities shall be entitled
to the same or better benefits relating to the use of the Alrport strip, facilities, and hangar sites, as
are offered 1o any other Founder, Owner, Developer or Investor at ne cost to Wagner or (w
Wagner Entities. However, in the case of the build out of hangars, Wagner will be responsible
for his own hangar costs, The area allocated to Wapner for the hangar site shall be no less than
100 feet by 100 feet, or a size similar to those of any other Founder, Owner. Developer or
Investor. whichever is greater. ini the area of the hangar sites designated for the Foupders, In the
event a hapgar is built by BOD for use by its Founders. Owners, Developers or Investars,
Wagner will have the right to use such hangar at no cost to Wagner or Wagner Entities. In the
event the Airport is relocated, as proposed by the Las Arenas group, at any time in the future,
then all improvements, including but not timited to hangars, airstrip, power, windsocks.
communications. FRO, security and fencing. etc., shall be paid by Las Arenas and/or their
investors or successors. Wagner's rights as set forih in this paragraph shall continue regardless
of what entity will own such Airport. . Wagner is entitled to use the airstrip, airport and hangars
at no cost to Wagper, including no landing fecs, assessments, rents, or other usage charges,

e, Water Usage by Founders, Wagnper and Wagner Entities. BOD shall

estaﬁlish a three-ticred consumption eriteria and limits which shall apply equally to the

14
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residences and other propertics owned by Founders, including Wagner. Water vsoge within the
ustablished consuniption limits shall be charged to Founders, including Wagner, as follows: (i)
WHICT usage up W certain reagonable limit per tesidence shall he provided to the Founders free
of ¢harge in perpetuity; (if) wator usage abave the freé usage shall be provide to the Founders at
BOD's actual cost; and (iii) water usage in excess of the established consumption limits shall be
charged to the Founders at the most favorable rate charged by BOD to other residents of the
Project. With respect to any lots sold by Wagner or the other Founders to third parties, such
third parties shall be responsible for paying the standard rate charged by BOD to other residents
of the Project. BOD shall supply to Wagner and Wagner Entitles a sulficient amount, within
reason, for Wagner's and Wagner Entities’ properties as well as reasonable access to the Ranch’s
well site as needed by Wagner and Wagner Entitics. [n the event thalt BOD is unable o or fails
to supply water to Wagner's propettics as needed by Wagner, Wagher shall have the right 1o
access any of BOD water sources, including reservoits and well sites, in order to satisfy
Wagner's water needs, at the prevailing rate-based on Wagner’s water usage consumption limits
set forth above, In the event the reservoirs or other available water supplics are not able to
supply snch water needs, BOD shall cooperate with Wagner to refit water wells (o allow for such

access by Wagner.

f. Phase | Golf Cowrse. With respect to the future Golf Course in Phase I,
Wagner will be given one free membership for him and his family, at no cost to ‘Wagner.
including but not limited to membership fees. round charges, cart fees, dues or assessment
obligations. In addition, Wagner and his family will be given lockers in the Locker Room
designated for Founders, Owners, Developers or Investors of a size comparable to those given to
the other Founders, Owners, Developers and Investors. Any guests playing golf with Wagner
shall play free of charge. With respect to any other special guest privileges extended to other
Founders, Developers, Investors or Owners, Wagner will be granied the same guest privileges,
including but not limited to any special guest-fee program. In addition, Wagner will be granted
four (4) additional Golf Course memberships, free of any membership fees, dues or assessment
obligations, for Wagner to offer with the sale of lots owned by Wagner or Wagner Entities. In
the event Wagner transfers or sells these additional memberships to a third party, such third party
shall be responsible for all dues obligations after the date of the transfer, but shall not be
responsible for any membership or transfer fees on those memberships,

g Founders, Owners, Developers and Investors Events. Wagner and his
family shall be informed of and be invited to all cvents designated for Founders, Owners.
Developers or Investors that may oceur from time to time. Wagner shall be entitled to bring up

1o four (4) invited guests to any such event.

h. Founders’, Qwnets', Developers” and Investor Meetings. Wagner shall be

informed of and be invited to any Founders’, Ownpers. Developers and Investors™ meetings,
which shall take place a minimum of twice a year. at which time Wagner will be provided with
detailed financial information relatéd to the Project. Wagner shall be provided with updates on
the status of the Project, including but not limited to sales, financial position and future plans.

i Golf Vouchers. Wagner shall be entitled to give up to two (2) vouchers
each month for a free round of golf at the Golf Course to be constructed in the Project to any
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individuale whotn he believes may be a potential purchaser of praperty in the Project, at no cost
10 Wagner. 3O will honor all such vouchers for a perlad of 15 yaars fram the Effective Date.

: i Agcess to BOD Adrplanes. Wagner and Wagner Entities will have the
same rights as the other Founders, Owners, Developers and Investors with respect to reasonable
access (o any airplane owued, lensed or used by BOD or a related entity at BOD's actual cost on
o per howr billed rate, I fees ave waived for Jennings, Fryzer, Games or Chureh's personal use,
such fees will also be waived for Wagner and Wagner Entities, Otherwise, Wagner will
reimburse BOD for its actual cost of sueh airplane on the most faverable per hour billed rate
actually charged to the other Founders, Owners. Developers and Investors. Wagner and his
family and guests will also be granted “jump on™ use of such airplanes (e.g., if a BOD airplane is
flying to a location that Wagner and his guests want to fly) at no charge to Wagner, his family
and his guests. BOD will advise Wagner via emai] on a monthly or more frequent basis of the
flight schedule for each airplane showing destination, dates, times of departure and the number
of available seats. which shall then be available on a first-come, first-served basis,

k, Boat Moorings atd Marina Slip. Wagner will retain his right to continue

to use the two mooring sites he is currently using. Upon the establishment of a mooring plan for
the Project, Wagner will be granted the same rights as the other Founders, Owners, Developers
and Investors, but no less than the right to unlimited use of two similar mooring sites. In the
event BOD proceeds with the development of a marina, whether on site or off site, Wagner will
be granted the right to onc marina slip no smaller than to accommodate a fifty (50) foot boat or
the same as any other Founder, Owter, Developer or Investor, whichever is larger, free of any
memnbership fees, maintenatice charges, special assessments, rent or dues obligations. Wagner's
mooring sites and slips shall be in the same general location as his existing mooring sites,
Wagner will have the right to choose his mooring sites and marina slips in a lotiery with equal
rights as the other Founder, Developer, Investor or Owner.

1 Access to BOD’s Property. Wagner and his fatnily shall have unlimited
access to all BOD property, including but not limited to land, roads and gates as any other
Founder, Developer, Investor or Qwner, and shall be provided with a key to all gates constructed

on Project property.

m, HOA Dues and Assessments. Neither Wagner nor any of the Wagner
Entities shall be charged HOA dues or other assessments on any of their property owned by them
in perpetuity, with the exception that, in the event Wagner and/or any of the Wagner Entitics sell
properiy to a third party, all applicable HOA dues and assessments will be charged 1o the new
homeowner from the effective date of the transfer.

n. Heavy Equipment. Wagner and BOD have eptered into a Purchase
Agreement dated February 20, 2007. with respect to the transfer of Wagner's interest in certain
heavy equipment. The terms of that Purchase Agreement remain in full force and effect and
Wagner shall continue to enjoy the benefits granted to him thereunder, including but not limited
to the right to use any ot all of the heavy equipment owned or used by BOD or the Project at the
discounted rate of 35% off of the standard hourly rates for such equipment in Cabo San Lucas
and LaPaz. In addition, Wagner and Wagner Entities shall be given the benefit of any more
favorable renta) programs that are given to other Founders, Owners, Developers or Tnvestors,
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o. Use of BOD and Project Fagcjlities, Wagner and Wagner Entities shall
have the same right to uplimited use of all facilities of BOD and the Project as that granted to
any other Founder,, including but not limited to boat ramps, ete., a no cost or expense to Wagner

or Wagner Entitics.
SIL Course and Club Reciprocity Programs. ‘1o the extent that the BOD

P
Founders, Owners, Developers or Tnvestors negotiate any resort or golf course or chib reciprocity
programs with any other resott or golf course or club, Wagner apd his family will be granted the
sarme reciprocity rights as the other Founders, Owners, Developers or Investors.

q. No Capital Call Position and No Liability on Any BOD Loans. Neither

Wagner nor any Wagner Entity will be in a capital call position with respect to the Project or any
of the BOLY's obligations., Neither Wagner nor any Wagner Entity will be obligated to pay any
loan principal. interest, costs, fees, or any other expenses related to any loans made to BOD or

which are secured in whole or in part by the Project.

17, Time is of the Essence and Damages for Delays. The parties to this Agrecment
apree that time i3 of the essence of this Agreement, and that delays {n satisfying their respective
obligations under this Agreement will be detrimental to the other parties, The parties further
agree to use their best efforts to satisfy their respective obligations as soon as is practicable under
‘the eircumstances. However, in order to prevent unreasonably delays, the parties agree to the
tollowing liquidated damages and agree that they are reasonable as the damages for such delays
cannot be accurately determined: The parties agree that, in the event they fail to meet the
Deadline or any other time frame set forth in this Agreement, they shall pay to the other party
One Hundred Fifty Dollars ($150.00) for each day they delay in satisfying each such Deadline.
In the event that either party can establish that the delay in meeling a specific deadline was due
solely to circuinstances and/or delays outside of their control, the Deadline shall be extended one
(1) day for each day that such other delays continued to occur. The parties agree that, with
respect to any act on the part of BOD or Games lerein that requires action on the part of a
governmental agency, BOD apd/or Games shall submit, by the Deadline, any and all documents,
fees and other items required by the governmental agency to perform the tasks the governmental
agency is being requested to perform. In the event any party is entitled to liquidated damages as
set forth in this Paragraph, such liquidated damages will be added to or deducted from, as
appropriate, Wagner’s Capital Account, and which shall be distributed in accordance with the

provisions of this Agreement,

18.  Further Assurances and Cooperation. Each of the parlies hereby agree to excente
any and all other documents and take any and all further steps which may be necessary or
appropriate to further or implement the terms of this Agreement, as may be requested from time
to time by any of the other of the parties, ineluding without limitation, Games, Wagner, BOD
and other related entities which any of the parties has control. Wagner will also make himself
available to answer any questions related to the historical operation of the Project as reasonably

needed.
19.  Accounting and Records. BOD shall prepare and maintain its books and records

in accordance with gencrally accepted accounting practices consistently applied during the
periods involved. and shall retain all books and records for any period required by the laws of the

17
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United States and Mexien. In connecction with cach payment niade to Wagner, BOD shall submit
to Wagnet an accounting with respect to the. caleniation ol such payment, BOD shall submit to
Wagnet such additional reports, records, data, information and linancial sialements uy Wagner
muy reasonably reduire, and which relate w o dewrmination of amounts due (o Wagnier
hercunder. Wagner will be provided with deiailed up-to-date financia) information regurding the
Project at least two (2) limes sach yonr.

20.  Froj Mormation and Audit Rights. The parties scknowledge that Wagner will
have a significant - continuing financial interest in the Project. Thetefore, Wagner shall be
provided any and all information regarding the status of the Project that may affect his
participation and financial interest, including but not Hmited to financial information, sales
information. maps, coordinates, and other information as reasonably requested by Wagner within
five (5) business days of cach such request. Not more than twice during any calendar year,
Wagner (or his agents) may inspect copy and audit all of the documents and information
specified in Paragraph 19 and the books, records and tax returns of BOD, at any time during
normal business hours upon ten (10) business days prior notice. In addition, Wagner shall be
provided with any and all such information that is provided to any other Founder, Developer,
Investor or Owner. In the event any such inspection or audit reveals an underpayment by BOD
to Wagner, BOD shall, within ten (10) business days of receipt of notice, pay Wagner the
amount of the underpayment. In the event of an underpayment of 5% or more of the amount
owed for any period, BOD shall reimburse Wagner for all reasonable costs and expenscs of such

inspection or audit.
21, Representations Regarding Participation Interests. If any Founders, Developers

or Investors provide loans to BOD, BOD hereby represents that none of these individuals has the
right, at any time. to foreclose on the Project or any part thereof,

22, Indemnification. BOD hereby agrees to indemuify, defend and hold hammless
Wagner, Wagner Entities, Wagner's family, his heirs and any related companies and companies
that Wagner controls that are or have been related to BOD, from and against any and ail
liabilities, claims, losses, actions, damages, fines. costs, expenses, lawsuits, causes of action and
demands-(collectively “Actions™), including, without limitation, atiorneys® fees and other costs
or expenses arising out of the Project and/or breach of any of Wagner’s and/or BOD's
representations and wapranties, known or unknown, and breach of any of BOD’s obligations
pursuant to this Agreement. Within a reasonably period of time, Wagner shall notify BOD upon
Jearning of any Actions for which he might seek indemnification. BOD’s obligation tv
indemnify hereunder shall be reduced if and to the extent that the failure 0 give such notice
prejudices BOD. BOD may participate in the defense of all Actions against Wagner where BOD
may be held liable pursuant to this Paragraph. Neither party shall settle any Action on behalf of
the other party without the other party’s prior approval. Wagner shall at all times have the tight
to retain counsel of his own choosing in connection with any Action.

23.  Releases by Wagnet. EFFECTIVE A8 OF THE EFFECTIVE DATE AND
EXCEPT AS OTHERWISE PROVIDED FOR IN THIS AGREEMENT, WAGNER SHALL
RELEASE PROPERTY COMPANY AND BOD AND THEIR MEMBERS, MANAGERS,
ADVISORS., AND OTHER AGENTS AND EACH OF THEIR RESPECTIVE MEMBERS.
PARTNERS, TRUSTEES, BENEFICIARIES, EMPLOYEES. OFFICERS, DIRECTORS.
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OWNERS AND SHAREHOLDERS (THE “RELEASED PARTIES™) FROM ALL CLAIMS
WHICH WAGNER OR ANY AGENT, REPRESENTATIVE, AFFILIATE, EMPLOYEE,
DIRECTOR, OFFICER, PARTNER, MEMBER, SERVANT, OWNER, SHAREHOLDER OR
OTHER PERSON OR ENTITY ACTING ON WAGNER'S BEHALF OR OTHERWISE
RELATED TQ OR AFFILIATED WITH WAGNER (BACH, A “WAGNER RELATED
PARTY”) HAS OR MAY HAVE ARISING FROM OR RELATED TO ANY MATTER OR
THING RELATED TO OR. IN CONNECTION WITH THE PROJECT, THE PARTICIPATION
INTERESTS, OR THE PRIOR AGREEMENTS INCLUDING WITHOUT LIMITATION,
ANY CLAIM FOR INDEMNIFICATION OR CONTRIBUTION OR OTHERWISE
(COLLECTIVELY, “RELEASED MATTERS”), AND WAGNER SHALL NOT LOOK TO.
BOD OR ANY OF THE RELEASED PARTIES IN CONNECTION WITH THE FOREGOING
FOR ANY REDRESS OR RELIEF. THIS RELEASE SHALL BE GIVEN FULL FORCE AND
EFFECT ACCORDING TO EACH OF ITS EXPRESSED TERMS AND PROVISIONS,
INCLUDING THOSE RELATING TO UNKNOWN AND UNSUSPECTED CLAIMS,
DAMAGES AND CAUSES OF ACTION. THIS RELEASE SHALL NOT APPLY TO ANY
OF BOD'S OBLIGATIONS UNDER THIS AGREEMENT OR ANY REPRESENTATIONS

OF BOD CONTAINED IN THIS AGREEMENT.

WITH RESPECT TO THE RELEASED MATTERS, WAGNER FURTHER
ACKNOWLEDGES IT HAS HAD FULL ADVICE OF LEGAL COUNSEL OF WAGNER’S
CHOICE AND HAS READ AND CONSIDERED THE PROVISIONS OF CALIFORNIA

CIVIL CODE SECTION 1542, WHICH READS AS FOLLOWS:

“A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH
THE CREDITOR DOES NOT KNOW OR SUSPECT TO EXIST IN HIS
OR HER FAVOR AT THE TIME OF EXECUTING THE RELEASE,
WHICH IF¥ KNOWN BY HIM OR 'HER MUST HAVE MATERIALLY
AFFECTED HIS OR HER SETTLEMENT WITH THE DEBTOR."

WAGNER HEREBY EXPRESSLY WAIVES AND RELINQUISHES ANY RIGHT OR
BENEFIT WHICH WAGNER HAS OR SHALL HAVE UNDER CALIFORNIA CIVIL CODE
SECTION 1542 AS IT RELATES TO THE RELEASED MATTERS, AND IN THIS
CONNECTION WAGNER ACKNOWLEDGES AND HEREBY EXPRESSLY AGREES
THAT TIHIS AGREEMENT SHALL EXTEND TO ALL UNKNOWN, UNSUSPECTED AND
UNANTICIPATED CLAIMS QR DAMAGES, AS WELL AS THOSE WHICH ARE NOW
DISCLOSED, WITH RESPECTTO THE RELEASED MATTERS.

WAGNER'S INITIALS:

24.  Release by BOD and Games. EFFECTIVE AS OF THE EFFECTIVE DATE
AND EXCEPT AS OTHERWISE PROVIDED FOR IN THIS AGREEMENT, BOD AND

GAMES SHALL RELEASE WAGNER AND HIS FAMILY, WAGNER ENTITIES, HEIRS,
ADVISORS, COMPANIES, AND OTHER AGENTS AND EACH OF THEIR RESPECTIVE
MEMBERS, PARTNERS, TRUSTEES, BENEFICIARIES, EMPLOYEES, OFFICERS,
DIRECTORS, OWNERS AND SHAREHOLDERS (THBE “RELEASED PARTIES") FROM
ALL CLAIMS WHICH BOD AND GAMES OR ANY OF THEIR AGENTS,
REPRESENTATIVES, AFFILIATES, EMPLOYEES, DIRECTORS, OFFICERS, PARTNERS,
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MEMBERS., SERVANTS, (OWNERS. SHAREHOLDERS OR OTHER PERIONS OR
ENTITIES ACTIMG QN BOD'S OR GAMES® BEHALF OR OTHERWISE RELATED TO OR
AFFILIATED WITH BOD OR GAMES (EACH, A “BOD-RELATED OR GAMES-RELATED
PARTY™) HAS OR MAY HAVE ARISING FROM OR RELATED TO ANY MATTER OR
THING RELATED TO OR [N CONNECTION WITH THE PROIECT, THE PARTICIPATION
INTERESTS, OR THE PRIOR AGREEMENTS INCLUDING WITHOUT LIMITATION,
ANY CLAIM PFOR INDUMNIFICATION OR CONTRIBUTION OR OTHERWISE
(COLLECTIVELY, “RELEASED MATTERS™). AND BOD AND GAMES SHALL NOT
LOOK TO WAGNER OR ANY OF THI: RELEASED PARTIES IN CONNECTION WITH
THE FOREGOING FOR ANY REDRESS OR RELIEF. THIS RELEASE SHALL BE GIVEN
FULL FORCE AND EFFECT ACCORDING T0O EACH OF ITS EXPRESSED TERMS AND
PROVISIONS, INCLUDING THOSE RELATING TO UNKNOWN AND UNSUSPECTED
CLAIMS, DAMAGES AND CAUSES OF ACTION. THIS RELEASE SHALL NOT APPLY
TO ANY OF WAGNER'S OBLIGATIONS UNDER THIS AGREEMENT OR ANY
REPRESENTATIONS OF WAGNER CONTAINED IN THIS AGREEMENT,

WITH RESPECT TO THE RELEASED MATTERS, BOD AND GAMES FURTHER
ACKNOWLEDGE THAT THEY HAVE HAD FULL ADVICE OF LEGAL COUNSEL OF
THEIR CHOICE AND HAVE READ AND CONSIDERED THE PROVISIONS OF
CALIFORNIA CIVIL CODE SECTION 1542, WHICH READS AS FOLLOWS:

*A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH
THE CREDITOR DOES NOT KNOW OR SUSPECT TO EXIST IN HIS
OR HER FAVOR AT THE TIME OF EXECUTING THE RELEASE,
WHICH IF KNOWN BY HIM OR HER MUST HAVE MATERIALLY
AFFECTED HIS OR HER SETTLEMENT WITH THE DEBTOR.™

BOD AND GAMES HEREBY EXPRESSLY WAIVE AND RELINQUISH ANY
RIGHT OR BENEFIT WHICH BOPR OR GAMES HAVE OR SHALL HAVE UNDER
CALIFORNIA CIVIL CODE SECTION 1542 AS IT RELATES TO THE RELEASED
MATTERS. AND IN THIS CONNECTION BOD AND GAMES ACKNOWLEDGE AND
HERERY EXPRESSLY AGREE THAT THIS AGREEMENT SHALL EXTEND TO ALL
UNKNOWN, UNSUSPECTED AND UNANTICIPATED CLAIMS OR DAMAGES, AS

WELL AS THOSE WHICH ARE NOW DISCLOSED, WITH RESPECT TO THE RELEASED
MATTERS,
/ r"

BOI)'S INITIALS: / #
GAMES® INITIALS:  #~

25.  Disclaimer. Each of the parties hereto. by entering into this Agrecment or by
taking any action hereunder or with respect to the Project, shall not be deemed a partner or joint
venturer of any other party hereto or a fiduciary of any other party, Each of the parties hereto
acknowledge and agree that they may own, operate, manage and dispose of their own property as
they each determine in their sole and absolute discretion and that they each have no duty to any
other party except as expressly provided for in this Agreement. None of the partics shgii have
personal lfability for the promises made under this Agreement eXcept as expressly provided for
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in this Agreenient. n no cvent shall any of the parties be Hable to any of the other parties tor
punitive, ckemplary ‘or consequential damages, including, withour limitation, lost muofits,
whatever the nature or breach by the party hereunder, Wagner acknowledges and agrees that
nothing contained in this Agreement creates an ownership intetest in the Project cxcept with
mwspect to the properly to be conveyed to Wagner in accordance with this Agreement, ‘I'he
purlics peknowledge and agree that this Agreement creates an economic interest in the Projeot as
set forth herein. Euch purly expressly waives any right to {ile a |is pendens against the property
of any other party ur any part thereof.

26.  Late Charces and Intersst. [n the event that any payment due to Wagner
hereunder is not paid when due, BOD shall pay to Wagner a late charge of six percent (6%4) of
the amount due, and shall pay interest at the rate of ten percent (10%), compounded monthly, on
the amount due. from the due date until the payment. all late charges, and all accrued interest is

made in full.

27.  Remedies, In the event BOD and/or Games breaches any of the agreements set
forth in this Agreement, Wagner shall be entitled to any and all remedies available to him under
the laws of the United States and/or Mexico, including but not limited to injunctive relief,

declaratory relieve, and a money judgment.

23. Dispute Resolution/Judicial Reference

' a, Non-binding_Private Arbitration. Prior to commencing any judicial
reference action as provided for in this Paragraph., any controversy or claim arising out of ot
relating to this Agreement shail be submitted to non-binding private arbitration in a mutually
agreeable California location; in accordance with the commercial arbitration rules of the
American Arbitration Association or other similar standards. The parties shall bear the

arbitrator’s fees and any filing fees equally,

b. Dispute Resolution.  Any dispute, claim, vontroversy or action
{collectively - “Dispute™) arising directly or indirectly out of or in any way relating to this
Agreement which is not resolved by the private arbitration as provided for in paragraph 14
harein, shall be resolved by a genera] judicial reference pursuant to California Code of Civil
Procedure Section 638; and/or other successor or applicable statute, court rule or provision of
Jaw, in accordance with the provisions set forth in this Agreement.

C. Judicial Reference. Any dispute between the parties shall be tried by a
judicial referee as judge pro tem under an order of general judicial reference to try and determine
all issues of fact and law, whether legal or equitable, to be chosen by the parties from a list of

" retired California superior, appellate and supreme court judges and justices. The parties
expressly waive any right to a trial by jury. If the parties are unable to agree, then the retired
judge or justice who shall act as the referee shall be appointment by the Los Angeles Superior
Court in accordance with Code of Civil Procedure Section 640, and/or other successor or
applicable statute, court rule, or provision of law, with each.of the parties entitled to only one
disqualification pursuant to Code of Civil Procedure Section 170.6, which right to
disqualification must be exercised, if at all. ot the heating on the petition to obtain the judicial
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reference order und/or (o have the referee hearing on the petition to obtain the judicial reference
order undfor lo have the referce appuinied.  The action shull he conducled and the issues
determined in compliance with all judicial rules and all statutory and decigional law of the state
af Californin as il the malter were fosmally litigated in Superior Court and nol by way of judicial

reterence,

d. Cost. The cost of the reference shall initially be borne equally by the
parties, but the prevailing party shall be entitled to obtain reimburdement for its share of the
reference cost and shall be awarded its attormeys’ and experts’ fees and all other costs and

expenses of litigation. '

€. Procedurss, The referse shall conduct and decide all pre-tiial, trial and
post-trial procedures which may arise as if the matter were formally litigated in the Superior
Court. The judgment entered upon the decision of the referec shall be subject to all posi-trial
procedures and to appeal in the same manner as an appeal from any order or judgment in a civil
action. All rules of evidence as sét forth in the Evidence Code. all rules of discovery as set forth
in the Code of Civil Procedures, other applicable California and federal statutory and decisional
law, and all rules of court shall be applicable to any proceeding before the referce.

f. Specific Enforcement. This reference provision may be specifically
enforced by the filing of a complaint or petition or motion secking specific enforcement as may
be directed by applicable statute and/or rule of court, The parties may apply to the Los Avgeles
Superior Court for injunctive or other pre-judgment relief prior to the appointment of the referee,
and such application and related proceedings prior to the appointment of the referee shall not be
a waiver of the enforceability and application of this judicial reference provision to such Dispute

or any other Dispute.’

g Governing Law: Venue., The validity, interpretation, and performance of
this Agreement shall be controlled by and construed under the laws of the State of California.
The parties hereby consent to the exclusive jurisdiction and venue of the Los Angeles Superior
Court, and specifically recognize the waiver of their right lo remove any action to federal court
on the basis of diversity jurisdiction or on any other hasis.

29.  Amendments. This Agreement may only be amended in writing signed by each
of the parties to this Agreement. :

30.  Attachments. The parties acknowledge thal. as of the date of execution of this
Agreement by all parties, not all of the attachments described herein ave actually attached. The
parties agree to use their best efforts to finalize any and ali such attachments and BOD agrees to
provide Wagner with a complete copy of this Agteement, along with all attachments, no later

than April 30, 2008.

31. Binding Effect and Assignment. This Agteement shall inure to the benefit of and
shall be binding upon the parties hereto and their respective heirs, nominees, successors, legal
representatives and assigns, This Agreement may not be assigned by any of the pgﬁics without
the prior written consent of Wagner. Upon Wagner's approval to such an assignment, the
original party shall no longer be liable to Wagner for any amounts due Wagner after such
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agsignment, provided the assighee scknowledges in writing that it is bound by the terms and
condittons of this Agrecment.

32,  Caption Headinsgs. Céptions at the ht,;_\inm'nb of cach numbered or lettered
Paragraph. of this Agreement are solely for the convenience of the parties and shall not he
deemed part this Agresment.

33.  Entira Agreement. This Agreement contains the entire agreement between the
parties and supersedes any prior written or oral agreement or statement by the parties or any third
party concerning the subject matter of this Agreement, with the exception of the Purchase
Agreement-Construction Edquiprnient dated February 20, 2007, which shall remain in full force
and effect. This Apreement may only be amended in writing, signed by the parties hereto.

34,  Counterparts. This Agreement may be executed in counterparts, cach of which
shall be deemed to be an original, but all of which, when taken together, shall copstitute but one

apreement,

35.  Notices. All notices required to be given under this Agreement shall be in writing
and shal] be transmitted either by personal delivery, ovemight courier (such as Federal Express)
or through the facilities of the United States Post Office, postage prepaid, certified or registered
mail. return receipt requested.  Any such notice shall be effective upon delivery, if delivered by
personal delivery or overnight courier, and forty-gight (48) hours after dispatch, if mailed in
accordance with the above. Notices to the respective parties shall be sent to the following
addresses unless written notice of a change of address has been previously given pursuant hereto:

Wagner: ' (Gary M. Wagnet
’ 12152 Moorpark Street, Suite 304
Studio City, CA 91604
Fax: §18-907-7301
Email: sr.gwiicomeast.nel

Batkhead Nesthus & Howard LLP
Attn:  Laurie J. Howard

4730 Rancho Del Mar Trail

San Diego, CA 92130-5210

Fax; 858-720-8302 '
Email: howardi@bnhilp,com

With a copy to:

BOD: (irand Bahia de los Suenos 8. de R.L. de C.V.

At Paul Jennings
11859 Wilshire Boulevard, Suite 600
Los Angeles, California 90025
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With a copy to: Russ, August, Kabat & Kent
Atin, Steven M. Siemens
3959 Topanga Canyon Boulevard, Suite 130
Woodland Hills, CA 91367

36, Waivers. The failure by BOD or Wagner to insist upon stricl performance of any
of the terms and conditions hereof shall not be deemed a waiver of any subsequent breach or
defaull in any pf'the terms or conditions hereo!. .

.37, Partia} Invalidity. If any portion of this Agreement as applied to either party or 1o
any circumstances shall be adjudged by a court of competent jurisdiction to be void or
unenforceable, such portion shall be deemed severed from this Agreement and shall in no way
affect the validity or enforceability of the remaining portions of this Agtreement.

{Signatures on following page]
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N WITNESS WHEREOF, the parties have executed this Aprecement as of the date first

writlen above.

“Wagner”

“Rancho™

“WFTrust”

“Crames™

“BOD”

(% kuk-‘kuk.?

(Gary Wagoer

Ranchio de Costa Plenty S de RL de CV

Wagn ily Trust

N

Narne: ‘Cﬂm% ﬁ]ﬁﬁd_}
rﬁ?ﬁ % =AY Q‘cﬂ e

Stephen C. Games

Grand Bahia de log Suenos 8. de R.L. de C.V.

By:

Name:
Title:
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IN WITNESS WHEREQY, the parties have excouted this Agreement as of the date first
written ahove, .

“Wagner”

Fary Wapner
“Rancho” Rancho de Costa Plenty S de RL de CV

By: ‘ .
- Name:
Title: -

“WETrust" Wagner Family Trust

By:

Name:
Title:

. e _”/,,-’
“(Games"” )
T (armes

“BOD” ' Grand Bahia de los Suenos . de R.L. de C.V,

By:

Name:
Title:

o]
LA
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N WITHESS WHEREQF, the partties have executed this Agreement as of the date first
wrillen above, ,

“Wagner”
: Gary Wagner
“Rancho” Rancho de Costa Plenty 8 de RL de CV
By:
Name:
Title:
“WFTrust” Wagner Family Trust
By:
Name:
Title:
“Games™
Stephen C. Games
“BOD” . Grand Bahia de los Suenos S, de R.L. de C.V.

By: .
" Name;_.-—"Fau 27 ‘
Py 1ttF:F: 5
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Schedule of Exhibits

Exhibit A Description of Bay of Dreams Project

Exhibit B Wagner’s Participation Interests

Exhibit C Prior Agreements

Fxhibit D Summary of Pre-2006 Expenses Paid by BOD

Exhibit E Map of Phase [ of Project

Exhibit F . Map of Phase [ of Project

Exhibit G Maps of Phase 1I of Project

Exhibit H Map of Phase I Subdivisions

Exhibit I Agreement with Rafael M. Btito Anderson

Exhibit J Founders’ Capital Accounts

Exhibit K Map of Location of GMBC

Exhibit L Map of Six Lots Sclected by Wagner :

Exhibit M Map of 15" Hole Golf Course Land Swap (i.e.. “Rainbow Map™)
Exhibit N Map of Rancho Villas Praperty to be retained by BOD

Exhibit O Map of Rancho Property and Property 10 be Retained by BOD
Exhibit P Map of Four Other Propetties to be Retained by BOD
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EXHIBITS TO AGREEMENT OMITTED
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ADDENDUM TO PARTICIPATION AGREEMENT

THIS ADDENDUM, dated as of the 30" day of June, 2008, modifies the
PARTICIPATION AGREEMENT (“Participation Agreement™) dated as of the 17th day of
April, 2008 by and bhetween Gary Wagner (“Wagner™), Rancho de Costa, Plénty SRL de CV
{“Rancho™), and the Wagner Family Trost (“WFTrust”) (Wagner, Rancho and WFTrust are
sometimes collectively referred to herein as (“Wagner”)), and Stephen C. Garnes (“Games”) and
Grand Bahia de los Sugpes 8, de R.L. de C.V, ("BOD”"), and is made with reference to the

following facts:

Recitals:

A. Wagner, Games and BOD entered into a Participation Apreement dated as of the
17" day of April, 2008. :

B. Subsequent to the execution of the Participation Agreement, Wagner, Games and
BOD entered into & Termination Agreement dated as of the 30" day of June, 2008. The
Termination Agreement provided that Wagner would sumrender his interest in the GMBC and
that the restaurant site, certain furniture, fixtures and inventory of GMBC would be transferred to
BOD in exchange for certain consideration, which included the transfer of certain lots and Golf

Club/Course Memberships to Wagner.

C. Since the Participation Agreement provided for the transfer of certain lots to
Wagner and the granting of certain Golf Club/Course Memberships to Wagner, the parties desire
to modify the terms of the Participation Apgreement to reflect the additional consideration for the

Termination Agtcement. :

D. Further, in order to complete certain transactions set forth in the Participatiop
Agreement, BOD has requested and Wagtier has granted an extension of the Deadline set forth in
that Agreement.

E. The parties hereto desire to provide for such participation and benefits, upon all of
the terms and conditions set forth herein. :

NOW, THEREFORE, in consideration of the foregoing recitals and the covepants
contained herein, the patties hereto agree as follows:

1, The definition of “Deadline” set forth in Paragraph | of the Participation
Agreement shall be_modiﬁed as follows: ' '

“Deadline” shall mean that upon execution of this Agreement by all parties, BOD wil}
immediately commence with the preparation of any and all documentation necessary to submit to
any governmental agenoy in order to effect the transfers of property contemplated herein, and
shall have submitted any and all such documentation and required fees to such governmental

agency no later than July 15, 2008.”
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2. Pﬁmgraph 9 of the Participation Agreement is modified as follows:

“Lot Transfers. [n cxchange for and in partial consideration of Wagner’s participation
interest in the Dievelopers Assets as sct forth in the Prior Apreement and in exchange for the land
swap needed to complete the 15™ Hole of the Golf Course as set forth in Paragraph 5(g) of this
Agreement, BOD shall cause Property Company to transfer the following seven (7) Lots to
Wagner, or his nominee, at no cost or expense except as provided for herein: (1) Lot 58 in
Spanish Hill (Section 43), (2) Lot 115 in Enclave 52, (3) Lot 116 in Enclave 52, (4) Lot 143 in
Enclave 62, (5) Lot 144 in Enelave 62, (6) Lot 222 in Section 45, and (7) Lot 223 in Section 45,
as shown on the Revised Vita Axcimects Mustrative Map dated April 1, 2008, attached hereto ag

Exhibit Q. «
3. Paragraph 9(i) of the Participation Agteement is modified as follows:

“,  BOD shall provide to Wagner three (3) Phase I Golf Course/Chib Membership,

‘which Wagner can transfer to a third party without cost to such third party or Wagner. BOD

shall also provide to Wagner four (4) additional Phase 1 Golf Cowrse/Club Memberships at one-

haif of the then-prevailing Membership Fee which Wagner can transfer to third parties. Neither

Wagner nor the thixd parties shall pay the Membership Fecs to BOD at the time of transfer of the

Memberships. No membership dues or other assessments shall be charged on any of the seven

- (7y Memberships until each such transfer is finalized, then BOD shall charge any and all
membership dues and other assessments as are chatged o other Golf Course/Club Members.”

4, " With the exception of the modifications set forth herein, all other provisions of the
Participation Agreement shatl remain in full foree and effect.

[Signatures on following page]
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N WITNESS WHEREOF, the parties have executed this Agreement as of the date first

written above,
“Wagner” ﬂ (‘__ (-__K\_L,f}

Gary Wagner

“Rancho” Rancho de Costa Plenty 8 de RL de CV

b N e
e A
Title: ¥ .

“WFTrust” W ily Trust
By \./Q—L' .

Name: (e
Title: an%tg.%q»@ﬁ

uGamesﬁ N
: Stephen €, Games
“BOD” Grand Bahia de los Suenos 8. de R.L. de C.V.
By:
Wame:
Title:
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N WITNESS WHEREOF, the partics have exccuted this Agreement as of the date first
written above.

st Gary Wagney
“Rancho” Rancho de Costa Plenty S de RL de CV
By: —_
MName;
Title:
“WFTr.ust” Wagner Family Trust
By:
Narne: .
Title: .
Games” tephien C. Games
“BOD” Grand Bahia de los Suenos 3. de R.L. de C.V.
By:
Name: _
Title:
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IN WITNESS WHEREQF, the parties have executed this Agreement as of the date first

writtan above,

“Wﬁgn&l'“

“Ranche”

ﬂ'sz mmstﬂ

“Games”

“BOD”

Gary Wagner

Rancho de Costa Plenty S de RL de CV

By:

Natne:
Title: |

Wagner Family Trust

By:

Name:
Title:

Stephen C. Games

Grand Bahia de los Suenos 8. de R.L. de C.V,




