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Superior Court of California
County of San Bernardino
303 W, Third Street, Dept. 38
San Bernardino, CA 92415

SUPERIOR COURT OF CALIFORNIA
COUNTY OF SAN BERNARDINO, SAN BERNARDINO DISTRICT

"NORMAN GIEBELER, _ Case No.: CIVDS 1016552
Plaintiff,

Ve, COURT'S STATEMENT OF DECISION
JAMES GIEBELER,

Defendant.

1. INTRODUCTION
The parties include Plaintiff, Norman Giebeler, by David D. Werner of
Gresham, Savage, Nolan and Tilden, and Defendant James Giebeler by Mark A.
Fisher and Nathan Myer of Russ, August, Kabat.
Plaintiff, Norman Giebeler filed a complaint alieging three (3) causes of
“action; (1) breach of contract; (2) breach of implied covenant of good faith and

fair dealing; (3) declaratory relief against his brother, Defendant James Giebeler.
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The matter came for a bench trial on September 25, 2012, wherein Plaintiff by
oral motion, amended his complaint to include claims to partial ownership of the “724
Patent.” After the consideration of evidénce and oral and written argument of counsel,
the Court makes the following rulings:

2, Findings of The Court of Fact and Law

The Court finds that the Defendant, James Giebeler was more credible than
Plaintiff, Norman Giebeler therefore, this Court finds that there was no agreement
enforceable or otherwise, to share in 724 Patent.”

The Court finds pursuant to 35 U.S.P. section 261 provides that assignments
must be in writing; “applications for patents or any interest therein, shall be assighable
in law by instrument in writing.” Here, there was no evidence to establish a written
assignment of the *724 Patent.” As such, since the Plaintiff, Norman Giebeler does not
come within any exception under the law the Plaintiff claim is barred by 35 U.S.P.
section 261.

The Court finds, the Plaintiff, Norman Giebeler has not established and proven 1)
a partnership; 2) partnership assets/proceeds used to acquire the patent; or 3) an
agreement that the partnership would own the patent. Here, the Plaintiff has not
established evidence to make an asset, a partnership asset. While testifying under
oath, the Plaintiff, Norman Giebeler when asked: “there were no proceeds from any Jim

and Norm partnership that were used to pay for getting the patent, correct?, the Plaintiff

I stated, “correct”. Additionally the Plaintiff stated there were no “no partnership assets”

“used to develop the tool”. Further, the Plaintiff has the burden of establishing; 1) the
existence of partnership; 2) the use of partnership assets to acquire the patent; 3) the
intent of the partners to own the patent through the entity of a partnership, not as
individuals to merit Zanett case exception. This, the Plaintiff has failed to do.

The Court finds there was no implied partnership. The Plaintiff has failed to
establish; (1) there was an express agreement that there was a partnership; (2) that the

two (2) parties acted as partners in a business or partnership. Here, there was no
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evidence to establish express or implied partnership by agreement or conduct or actions
of the party. Similarly, there is no evidence to establish a joint venture between the
parties for the same reason stated above.

As the Court finds, as a matter of law, there was no express or implied
partnership, the equitable question of “unclean hands” is unnecessary. However, were
there to have been a Zanett partnership of the "724 Patent”, a dissolving of such
partnership without notice to one’s partner would constitute fraud if done in bad faith
and thereby invoke the “unclean hands” events.

3. Judgment

Accordingly, the Court enters judgment in favor of the Defendant, James
Giebeler, and against Plaintiff Norman Giebeler, on his complaint in prayer for relief in
its entirety.

Each side to bear their own costs except for statutory costs.

Dated this day of November, 2012.
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